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JUDGMENT

Shah J.

These writ petitions under Article 32 d the Constitution d India have been filed
challenging the validity of the Representation d the People (Amendment) Ordinance,
2002 (No.4 d 2002 (*Ordinance” for short) promulgated by the President of India on
24" August 2002.

There was an erawhen a powerful or arich or astrong or a dacoit aged more than
60 years married a beautiful young grl despite her resistance Except to weep, she had
no choice of seleding her mate. To alarge extent, such situation daes nat prevail today.
Now, young persons are seleding mates of their choice dter verifying full detail s thereof.
Shoud we nat have such a situation in seleding a candidate mntesting elections? In a
vibrant democracy  is not required that alittle voter should know bio-data of hig/her
would be Rulers, Law-makers or Destiny-maker of the Nation?

Is there aty necesdty of keeping in dark the voter that their candidate was
involved in crimina cases of murder, dacity or rape? Or has aqquired the wealth by
unjustified means? May be that he is aayuitted because Investigating Officer failed to
uneath the truth or because the witnesses turned hastile. In some cases, apprehending
danger to their life, witnesses fail to reved what was sen by them.

Is there aty necesdty of permitting candidates or his suppaters to use
unacourted money during elections? If assets are dedared, would it not amourt to
having some cntrol on uraccournted eledion expenditure?

It is equally true that right step in that diredion is taken by amending the
Representation d People Act, 1951 (hereinafter referred to as ‘the Act’) on the basis of
judgment rendered by this Court in Union o India v. Association for Democratic Reforms
[(2002) 5 SCC 294]. Still however, question to be decided is whether it is in
acordance with what has been declared in the said judgement?

After concluding heaing of the aguments on 23° October, 2002,the matter was
reserved for pronourcement of judgment. Before the judgment could be pronounced, the
Ordinance was repeded and on 28" Decamber 2002, the Representation d the People
(3 Amendment) Act, 2002(“Amended Act” for short) was natified to come into force
with retrospedive dfed. Thereafter, an amendment application was moved before us
challenging the vaidity of Sedion 33 of the Amendment Act which was granted
becaise thereis no change in the cause of adion na in the wording of Sedion 3B of the
Amended Act, validity of which isunder chalenge. At the request of learned coursel for
the responcent-Union d India, time to file alditional courter was granted and the matter
was further heard on 3£ January, 2003.



It is apparent that there is no change in the wording (even full stop a coma) of
Sedions 33A and 33 of the Ordinance and Sedions 33A and 3B of the Amended Act.

ThesadSedions recd s uncer e

a33 A. Right to information e (1) A aonddde shdl, goat from any
information, which he is required to furnish, under this Act or the rules
made thereunder, in his nomination paper delivered urder sub-section (1)
of sedion 33, dsofurnish theinfarmdion s towhether o

)

3

(1) He is acawsed o any offence punishable with imprisonment for
two years or more in a pending case in which a darge has been

framed by the court of competent jurisdiction;

(i)  hehas been convicted of an dffence other than any offence
referred to in sub-sedion (1) or sub-sedion (2), or covered
in sub-sedion (3) of sedion 8 and sentenced to
imprisonment for one year or more.

The candidate or his propaser, as the case may be, shal, at the
time of delivering to the returning officer the nomination paper
under sub-section (1) of section 33,aso deliver to him an affidavit
sworn by the candidate in a prescribed form verifying the
information spedfied in sub-section (1).

The returning officer shall, as ©onas may be dter the furnishing
of information to him under sub-sedion (1), display the doresaid
information by affixing a @py of the affidavit, delivered uncer
sub-sedion (2) at a mnspicuous place a his office for the
information d the dectors relating to a cnstituency for which the
nomination paper is delivered.©

33B. Candidate to furnish information only under the Act and the
rules e Notwithstand ng anything contdned in any judgmant, deaes o
order of any court or any direction, ader or any other instruction issued by
the Eledion Commisson, no candidate shall be liable to dsclose or
furnish any such information, in resped of his eledion, which is nat
required to be disclosed o furnished under this Act or the rules made
thereunder®.

For the diredions, which were issaied in Assciation for Democratic
Reforms (supra), it is contended that some of them are incorporated by the
statutory provisions but with regard to remaining directions it has been provided
therein that no candidate shall be liable to disclose or furnish any such
information in resped of his eledion which is not required to be disclosed o
furnished under the Act or the Rules made thereunder, despite the directions
issued by this Court. Therefore, the doresaid Section 33 is under challenge.



At the outset, we would state that such exercise of power by the

Legidlature giving similar diredions was undertaken in the past and this Court in
unequivocd words dedared that the Legislature in this courtry has no pawver to
ask the instrumentaliti es of the State to dsobey or disregard the decisions given
by the Courts. For this, we would qude some observations on the settled legal
position having direct bearing on the question involved in these matters: -

A.

Deding with the validity of Bombay Provincial Municipal Corporation
(Gujarat Amendment and Validating Provisions) Ordinance 1969, this
Court in The Municipa Corporation of the City of Ahmedabad ad
another v. The New Shrock Spg. And Wvg. Co. Ltd. [(1970 2 SCC 280]
observed thus:-

a. Thisis astrange provision. Primafade that provision appears
to command the Corporation to refuse to refund the amournt
illegally colleded despite the orders of this Court and the High
Court. The State of Gujarat was not well advised in introducing
thisprovision. That provision attempts to make adired inroad into
the judicial powers of the State. The Legislatures under our
Congtitution have within the prescribed limits, powers to make
laws prospedively as well as retrospedively. By exercise of those
powers, the Legidature @an remove the basis of a dedsion
rendered by a competent court thereby rendering that dedsion
ineffedive But no Legidature in this courtry has power to ask the
nstrumentaliti es of the State to disobey or disregard the dedsion
given by courts..”

Further, Khanna J. In Smt. Indira Nehru Gandh v. Shri Raj Narain [1975
Supp.SCC 1] sucdnctly and without any ambiguity obrserved thus:-

490.A dedaration that an order made by a @urt of law is
void is normally part of the judicial function andis not a
legislative function. Although there is in the Constitution
of India no rigid separation d powers, by and large the
spheres of judicia function and legislature function have
been demarcated and it is not permissble for the
Legislature to encroach uponthe judicial sphere. It has
accordingy been held that a Legislature while it is entitled
to change with retrospedive dfect the Law which formed
the basis of the judicial dedsion, it is not permissble to the
Legislature to dedare the judgment of the @urt to be void
or not binding.



It is also settled law that the Legislature may remove the defed which is
the cause for invalidating the law by the Court by appropriate legislation if it has
power over the subjed matter and competenceto doso urder the Constitution.

Seoondy, we would reiterate that the primary duty of the Judiciary is to uphdd
the Constitution and the laws withou fea or favour, withou being biased by
paliticd ideology or econamic theory. Interpretation shoud be in consonance
with the Constitutional provisions, which envisage a repuldic democracy.
Survival of democracy depends upon free and fair eledion. It is true that the
eledions are fought by padliticd parties, yet eledion would be afarceif the voters
are unaware of antecalents of candidates contesting eledions. Their decision to
vote ather in favour of "A’ or ‘B’ candidate would be without any basis. Such
eledionwould be neither freenor fair.

For this purpose, we would refer to the observations made by Khanna, J.

in His Holiness Kesavananda Bharati Sripadagalvaru v. State of Kerala and
another [(1973) 4 SCC 225], which read thus -

aThat al constitutional interpretations have paliticd consequences
shoud na obliterate the fad that the dedsion hes to be arrived at
in the cdm and dspasgonate @mosphere of the court room, that
judges in arder to give legitimacy to their decision have to keep
aodf from the din and controversy of pdlitics and that the
fluctuating fortunes of rival padliticd parties can have for them only
acalemic interest. Their primary duty is to uphold the Constitution
and the laws without fear or favour and in doing so, they cannot
allow any political ideology or economic theory, which may have
caught their fancy, to colour the decision.®

It is adso equally settled law that the Court shoud nad shirk its duty from
performing its function merely becaise it has pdliticd thicket. Following
observations (of Bhagwati, J., as he then was) made in State of Rajasthan v.
Union of India[(1977) 3 SCC592] werereferred to andrelied uponby this Court
in B.R. Kapur v. State of Tamil Nadu [(2002 7 SCC 231]:

a53. But merely because the question hes a pdliticd complexion,
that by itself is no ground why the @urt shoud shrink from
performing its duty under the Constitution if it raises an issue of
constitutional determination.  Every constitutional question
concerns the dl ocation and exercise of governmental power and no
congtitutional question can, therefore, fail to be pditicd %a. So
long as a question arises whether an authority under the
Constitution has acted within the limits of its power or exceealed
it, it can certainly be dedded by the wurt. Indedl it would be its
constitutional obligation to doso. It is necessary to assert in the
cleaest possbleterms, particularly in the cntext of recent history,



that the Constitutionis suprema lex the paramourt law of the land,
and there is no department or branch of government abowve or
beyondit.°

SUBMISS ONS:-

It is contended by learned Senior Coursel Mr. Rajinder Sachar and Mr. Rajinder
Sachar and Mr. P.P. Rao for the petitioners that the Section 33 is, on the face of it,
arbitrary and unjustifiable. It istheir contention that the aforesaid sedionis on the face of
it void as alaw canna be passed which violates abridges the fundamental rights of the
citizens/voters, dedared and recognized by this Court. It is submitted that withou
exercise of the right to know the relevant antecedents of the candidate, it will not be
posdsble to have free and fair eledions. Therefore, the impugned Sedion violates the
very basic feaures of the Constitution, ramely, repuldic democracy. For having free ad
fair elections, anywhere in the territory of this courtry, it is necessary to give effect to the
voters fundamental right as declared by this Court in the aowve judgment.

It has been contended that, in our country, at present abou 700 legislators and 25
to 30Members of Parliament are having criminal record. It isalso contended that almost
al pditicd parties dedare that persons having crimina record shoud nda be given
tickets, yet for one or other reason, pditica parties under some compulsion give tickets
to some persons having crimina records and some persons having no criminal records
get suppat from criminals. It is contended by leaned senior coursel Mr. Sadchar that by
isauing the Ordinance, the Government has arrogated to itself the power to dedde
unilaterally for nullifying the dedsion rendered by this Court withou considering
whether it can passlegidation which abridges fundamental right guaranteed uncer Article
19(1)(a). It is his submisgon that the Ordinance is issied and thereafter the Act is
amended because it appeas that the Government is interested in having uninformed
ignorant voters.

Contra, learned Solicitor General Mr. Kirit N. Raval and leaned senior coursel
Mr. Arjun Jaitley appearing on kehalf of the intervenor, with vehemence, submitted that
the doresaid Ordinance Amended Act is in consonance with the judgment rendered by
this Court and the vaauum pointed ou by the said judgment isfill ed in by the enadment.
It is aso contended by learned senior counsel Mr. Jaitley that voters right to knaw the
antecealents of the candidate is nat part of the fundamental rights, bu it is a derivative
fundamental right on the basis of interpretation o Article 19(1)(a) given by this Court. It
is submitted that the OrdinanceAmended Act is in pubic interest and, therefore, it
canna be held to beillega or void. In suppat of their contentions, leaned coursel for
the parties have referred to various dedsions rendered by this Court.

WHETHER ORDINANCE/AMENDED ACT COVERS THE DIRECTIONS
ISSUED BY THIS COURT:-




Before dealing with the rival submissons, we would refer to the foll owing
diredions (para 48) given by this Court in Association for Democratic Reforms case

(supra):

aT he Election Commisdgon is direded to cdl for information on

affidavit by isaiing necessary order in exercise of its power under Article
324 d the Constitution d India from ead candidate seeking eledion to
Parliament or a State Legislature & a necessary part of his nomination
paper, furnishing therein, information onthe following aspeds in relation
to higher candidature:-

D)

(2)

3

(4)

Whether the candidate is convicted/acquitted/discharged of any
criminal offencesin the past- if any, whether he is punished with
imprisonment or fine?

Prior to six months of filing of nomination, whether the candidate
is acased in any pending case, of any offence purnishable with
imprisonment for two years or more, and in which charge is
framed o cognizance is taken by the Court of law. If so, the
detail s thereof?

The as=ts (immovable, movable, bank balance dc.) of a candidate
and d hig’her spouse and that of dependants.

Liabiliti es, if any, particularly whether there are any over dues of

any pubic financia institution a Government dues.

) The eucational qualifications of the candidate.®

The leaned coursdl for the responcent submitted that the diredionsissued
by this Court are, to alarge extent, implemented by the aforesaid Amended Act. It
is true that some part of the diredions issued by this Court are implemented.
Comparative Chart on the basis of Judgment and Ordinance would make the

pasitionclea:-

Subjea

Discusson in Judgment dt
2.5.2002

Provisions under Impugned
Ordinance Amended Act

Past Criminal Reoord

Para48(1)
All past convictions/

aquittal/discharges,
whether punished with
imprisonment or fine.

S. 33A(1) (i)

Conviction d any offence
(except S.8 dfence) and
sentenced to imprisonment
of one year or more.

No such dedaration in case
of aqquittals or discharge.




(S 8 dfences to be

disclosed in namination
paper itself)
Pending criminal cases Para48(2) S.33A (1) (I

Prior to six months of filing
of nomination, whether the
candidate has been acaused
of any criminal offence
punishable with
imprisonment of two years
or more, and charge framed
or cognizance taken.

Any case in which the
candidate has been acwsed
of any crimina offence
purishable with
imprisonment of two years
or more, and charge framed.

Assts and li abiliti es

Para48 (3)
Assats of candidate

(contesting the dections)
spouse and dependents.

Para48 (4)

Liabiliti es, particularly to
Government and puldic
financial institutions.

S. 75A
No such dedaration by a
candidate who is contesting

eledgion. After dedion,
eeded candidate is
required to furnish

information relating to him
as well as his owse and
dependent children's asts
to the Spedker of the House
of People.

No provision is made for
the candidate @ntesting
eledion.

However, after election,
Sedion 75A 11) (i) & (i)

provides for eleded
candidate.
Educaiona Qualifications | No dredionregarding No provisions
consequences of non
compliance S 12
Breach o Provisions Credes an offence

punishable by imprisonment
for six months or fine for
failure to furnish affidavit in
acordance with S. 33A, as
well as for fasity or
concedment in affidavit or
nomination paper.




S.75A(5
Wilful  contravention d
Rules regarding  asset
disclosure may be treaed as
bread of privilege of the
House.

From the aforesaid chart, it is clear that the candidate is not required to disclose
(a) the caes in which he is aaquitted or discharged of crimina offence(s); (b) his assts
and li abiliti es; and (c) his educational quaifications. With regard to assets, it is ught to
be mntended that under the Act the candidate would be required to dsclose the same to
the Spedker after being elected. It is aso contended that once then personis acquired o
discharged of any criminal offence, there is no reeessty of disclosing the same to the
voters.

FINALITY OF THE JUDGMENT:-

Firgtly, it is to be made dea that the judgment rendered by this Court in
Association for Democratic Reforms (Supra) has attained finality. The voters' right to
know the antecedents of the candidates is based on interpretation d Article 19(1)(a)
which provides that al citi zens of this courtry would have fundamental right to ¥reedom
of speed and expressor® and this phrase is construed to include fundamental right to
know relevant antecedents of the candidate contesting the dections.

Further, even though we ae not required to justify the diredions iswued in the
aforesaid judgement, to make it abundantly clea that it is not ipse dixit and is based on
sound foundation, it can be stated thus:

Democratic Repulic is part of the basic structure of the
Constitution.

For this, free and fair periodicd elections based onadult franchise
are must.

For having unpdluted hedthy democracy, citizens-voters sioud
be well -informed.

So, the foundition d a healthy democracy is to have well-informed citizens-
voters. The reason to have right of information with regard to the antecedents of
the candidate isthat voter can judge and decide in whose favour he shoud cast his
vote. It is voter's discretion whether to vate in favour of an illit erate or literate
candidate. It is his choice whether to eled a candidate against whom criminal
cases for serious or non-serious charges were filed bu is aayuitted or discharged.
He is to consider whether his candidate may or may not have sufficient assts ©




that he may not be tempted to indulge in unjustified means for accumulating
wealth. For assets or liability, the voter may exercise his discretion in favour of a
candidate whose liability is minimum and/or there are no over-dues of public
financial institution or government dues. From this information, it would be, to
some extent, easy to verify whether unaccounted money is utilized for contesting
election and whether a candidate is contesting election for getting rich or after
being elected to what extent he became richer. Exposure to public scrutiny is one
of the known means for getting clean and less polluted persons to govern the
country. A little man - acitizen - a voter is the master of his vote. He must
have necessary information so that he can intelligently decide in favour of a
candidate who satisfies his criterion of being elected as M.P. or M.L.A. On
occasions, it is stated that we are not having such intelligent voters. This is no
excuse. This would be belittling a little citizen/voter. He himself may be illiterate
but still he would have guts to decide in whose favour he should cast his vote. In
any case, for having free and fair election and not to convert democracy into a
mobocracy and mockery or a farce, information to voters is the necessity.

Further, in context of Section 8 of the Act, the Law Commission in its
Report submitted in 1999 observed as under:-

‘5.1  The Law Commission had proposed that in respect of
offences provided in sub-section (1) (except the offence mentioned in
clause (b) of sub-section (1), a mere framing of charge should serve as a
disqualification. This provision was sought to be made in addition to
existing provision which provides for disqualification arising on account
of conviction. The reason for this proposal was that most of the offences
mentioned in sub-section (1) are either election offences or serious
offences affecting the society and that the persons committing these
offences are mostly persons having political clout and influence. Very
often these elements are supported by unsocial persons or group of
persons, with the result that no independent witness is prepared to come
forward to depose against such persons. In such a situation, it is proving
extremely difficult to obtain conviction of these persons. It was siggested
that inasmuch as charges were framed by a court on the basis of the
material placed before it by the prosecution including the material
disclosed by the darge-shed, providing for disqualification on the
ground o framing of the dcharge-shed would be neither unjust nor
unreasonable or arbitrary.”

The Law Commission also observed:-

6.3.1.

There has been mounting corruption in all walks of public life. People are
generally lured to enter pdlitics or contest eledions for getting rich
overnight. Before allowing people to enter public life the public has a
right to know the antecalents of such persons. The existing conditions
in which people can freely enter the political arena without demur,

10



6.3.2.

6.3.3.

espedally withou the dedorate knowing abou any details of the assets
possesxd by the candidate ae far from satisfadory. It is essential by law
to provide that a candidate seeking election, shall furnish the details of
all his assets (movable/immovable) possessed by him/her, wife-husband,
dependant relations, duly supported by an affidavit.

Further, in view of recommendations of the Law Commisson for
debarring a candidate from contesting an election if charges have been
framed against him by a Court in resped of offences mentioned in the
proposed sedion 9B of the Act, it is dso necessary for a candidate
seeking to contest election to furnish detail s regarding criminal case, if any
pending against him, including a cpy of the FIR complaint and any order
made by the concerned court.

In order to achieve the doresaid oljectives, it is esential to insert a new
sedion 4A after the existing sedion 4 d the Representation d the People
Act, 1951, asfollows-

#-A. Qual ification for membership o the House of the People, the
Courcil of States, Legislature Assmbly of a State or Legislative
Courxil .

A person shal not be qualified to file his nomination for contesting any
eledion for a sea in the House of the People, the Courcil of States
Legidature Assembly or Legidative Courcil of a State unless he or she
files -

€) a dedaration d all his assts (movable/immovable) possesed by
him/her, his’her spouse and dependent relations, duy suppated by
an affidavit, and

(b) a dedaration as to whether any charge in respect of any offence
referred to in section 8 has been framed against him by any
Criminal Court.°

It isto be stated that similar views are expressed in the report submitted in
March 2002by the National Commisgon to Review the Working of the
Congtitution appanted by the Union Government for reviewing the
working of the Constitution. Relevant recommendations are a under:-

aSuccesses and Failures

4.4  During the last half-a —century, there have been thirteen genera
eledions to Lok Sabha and a much large number to various State
Legidative Asembles. We can take legitimate pride in that these
have been successul and generally acknowledged to be free ad

11



fair. But, the eperience has also krought to fore many
distortions, some vey serious, generating a cee concern in
many quarters. There are @nstant reference to the unhealthy
role of money power, muscle power and mafia pover and to
criminalisation, corr uption, communali sm and casteism.

4.12 Criminalisation -

4.12.2 The Commisson recommends that the Representation o

the People Act be anended to provide that any person charged with any
offence punishable with imprisonment of a maximum term of five yars
or more, should be disgualified for being chosen as, or for being, a
member of Parliament or Legislature of a State on the expiry of a period
of one yar from the date the charges were framed aganst him by the
Court in that offenceand unlesscleared during that one year period, he
shall continue to remain so disqualified till the conclusion d the trial for
that offence. In case aperson is convicted of any offence by a @urt of
law and sentenced to imprisonment for six months or more the bar shoud
apply during the period under which the mnvicted person is undergoing
the sentence and for a further period d six years after the completion o
the period d the sentence If any candidate violates this provision, te
shoud be disqualified. Also, if a party puts up such a candidate with
knowledge of his antecedents, it shoud be derecognised and deregistered.

4.12.3 Any person convicted for any heinous crime like murder, rape,
smuggling, dawmity etc. shoud be permanently debarred from contesting
for any pdliti cd office

4.12.8 The Commisson feds that the propcsed provision laying down
that a person charged with an dffence punishable with imprisonment
which may extend to five yeas or more shoud be disqualified from
contesting eledions after the expiry of a period d one year from the date
the dharges were framed in a Court of law shoud equally be gplicable to
sitting members of Parliament and State Legislatures as to any other such
person.

4.14High Cost of Eledionsand Abuse of Money Power.

4.14.1 One of the most critica problemsin the matter of eledoral reforms
is the hard redlity that for contesting an eledion ore needs large
amounts of money. The limits of expenditure prescribed are
meaninglessand amost never adhered to. As a result, it becomes
difficult for the good and the honest to enter legislatures. It also
creates a high degree of compulsion for corruption in the
palitical arena. This has progressvely palluted the entire system.
Corruption, lkecause it erodes performance, bemmes one of the

12



leading reasons for non-performance and compromised governance
in the country. The sources of some of the dedion funds are
believael to be unaccounted criminal money in return for
protedion, unacocounted funds from business groups who exped
a high return on this investment, kickbacks or commissions on
contracts etc. No matter how we look at it, citizens are directly
affected because goart from compromised governance, the huge
money spent on eledions pushes up the st of everything in the
courtry. It aso leads to unlridlied corruption and the cnsequences
of wide spread corruption are even more serious than many
imagine. Electora compulsions for funds beame the foundation
of the whole super structure of corruption.

4.14.3. Transparency in the mntext of eledion means both the
sources of finance as well as their utili zation as are listed ou in an
audited statement. If the candidates are required to list the sources
of their income, this can be decked badk by the income tax
authorities.  The Commisgon recommends that the pdliti cal
parties as will as individual candidates be made subjed to a
proper statutory audit of the amounts they spend. These
accounts sould be monitored through a system of chedking and
crosscheding through the income-tax returns filed by the
candidates, paties and their well-wishers. At the end o the
eledion each candidate should submit an audited statement of
expenses under spedfic heads. The EC shoud devise spedfic
formats for filing such statements  that fudging of accounts
bewmmes difficult. Also, the audit shoud na only be mandatory
but it shoud be enforced by the Eledion Commisson.

Any violation a misreporting shoud be dedt with strongly.

4.14.4 The Commisgon recmmmends that evey candidate at
the time of eledion must dedare his assts and liahilities along
with those of his close relatives. Evey holder of a pditical
pasition must dedare his assets and liahili ties along with those of
his close relations annually. Law should define the term “close
relatives.’

4.14.6. All candidates sould be required under law to
dedare their assets and liabilities by an affidavit and the detail s
so gven by them should be made public. Further, as a follow up
adion, the particulars of the assets and liabiliti es 9 given shoud
be audited by a special authority creaed spedfically under law for
the purpose. Again the legislators should be required under law
to submit their returns abaut their liahbilities evey year and a
final statement in this regard a the end of their term of office

13



Candidates owning Government Dues

4.23 It is recommended that all candidates should be required
to clear government dues before their candidatures are accepted.
This pertains to payment of taxes and hlls and unauthorised
occupation d accommodation and availi ng of telephores and aher
government faciliti es to which they are nolonger entitled. The fad
that matters regarding Government dues in resped of the candidate
are pending before aCourt of Law shoud be no excuse.

Mr. P.P. Rao, leaned senior coursel has drawn ou attention to the "Ethics
Manud for Members, Office's and Employees of the U.S. House of
Representatives’, which inter alia provides as under -

“Financial interests and investments of Members and employees,
as well as those of candidates for the House of Representatives,
may present conflicts of interest with official duties. Members
and employees need nd, however, divest themselves of assts
upon asauming their positions, na must Members disqualify
themselves from voting on iswes that generally affect their
personal financia interests. Instead, pubic financia disclosure
provides a means of monitoring and deterring confli cts.

All Members, officers, and employees are prohibited from
improperly using their official paositions for persona gain.
Members, offices, candidates, and certain employees must file
annual Financia Disclosure Statements, summarizing financial
information concerning themselves, their spouses, and dependent
children. Such statements must indicate outside cmpensation,
haoldings and businesstransadions, generally for the cdendar year
precading the fili ng date.

Who must File
The following individuals must file Financial Disclosure Statements:-

8§ Members of the House of Representatives,
§ Candidatesfor the House of Representatives;

When to File
Candidates who raise or spend more than $5,000 for their
campaigns must file within 30days of doing so, or by May 15, whichever

is later, bu in any event at least 30 days prior to the dedions in which
they run.
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Termination reports must be filed within 30 dwys of leaving
government employment by Members, officers, and employees who file
Financial Disclosure Statements.

POLICIESUNDERLYING DISCLOSURES

Members, officers, and certain employees must annually disclose personal
financial interests, including investments, income, and liabiliti es.
Financial disclosure provisions were enacted to monitor and to deter
possble anflicts of interest due to outside financial holdings. Proposals
for divestiture of potentialy conflicting assets and mandatory
disqualificaion d Members from voting rejeded as impracticd or
unreasonable. Such disgualification could result in the
disenfranchisement of a Member’s entire @nstituency on particular
issues. A Member may often have a community of interests with his
constituency, may arguably have been eleded because of and to serve
these mmmon interests, and thus would be ineffective in representing the
red interests of his constituents if he were disqualified from voting on
isaues touching thaose matters of mutual concern. In rare instances, the
House Rule on abstaining from voting may apply where adired personal
interest in a matter exists.

At the other extreme, a nflict of interest becomes corruption
when an dfficial uses his paosition d influence to enhance his persond
financial interests. Between these etremes are those ambiguous
circumstances which may create ared or potential conflict of interest.
The problem is identifying those instances in which an dficial allows his
personal econamic interests to impair his independence of judgment in the
conduct of his pubic duties.

The House has required public financial disclosure by rule since
1968 and by statute since 1978

SPECIFIC DISCLOSURE REQUIREMENTS

The Ethics in Government Act of 1978 mandated annual financial
disclosure by al senior Federa personnel, including all Members and
some employees of the House. The Ethics Reform Act of 1989 totally
revamped these provisions and condensed what had been dfferent
requirements for each branch into ore uniform title wvering the entire
Federal Government.  Financia Disclosure Statements must indicate
outside wmpensation, hddings, and business transadions, generally for
the cdendar year precaling the filing date. In al instances, filers may
disclose alditioninformation a explanation at their discretion®
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At this dage, it would be worth-while to nae some observations made by
the Committee on State Fundng of Eledions headed by Shri Indrgit Gupta &
Chairman and ahers, which submitted its reports in 1998. In the concluding
pation, it has mentioned G uncr e

aCONCLUSION:-

1. Before oncluding, the Committee cana help
expressng its considered view that its recommendations being
limited in neture and confined to only one of the aspects of the
eledora reforms may bring abou only some wsmetic changes in
the dedora sphere. What is needed however, is an immediate
overhauling of the electoral process whereby elections are freed
Jrom evil influence of all vitiating factors, particularly,
criminalisation of politics. It goes without saying that money
power and muscle power go together to vitiate the electoral
process and it is their combined effect which is sullying the purity
of electoral contests and effecting free and fair elections.
Meaningful electoral reforms in aher spheres of eledoral adivity
are dso ugently nealed if the present recommendations of the
Committee ae to serve the intended useful purpose®

From the aforesaid reports of the Law Commisgon, National Commisson
to Review the Working of the Constitution, Conclusion dawn in the
report of Shri Indrgjit Gupta and Ethics Manual applicable in an advance
democratic oourtry, it is apparent that for saving the democracy from the
evil influence of criminalisation of pdliti cs, for saving the dection from
muscle and money power, for having true democracy and for controlli ng
corruption in pditics, the candidate @ntesting the eledion shoud be
asked to dsclose his antecedents including assts and liabiliti es.
Thereafter, it isfor the voters to dedde in whaose favour he shoud cast his
vote.

Further, we would state that this Court has construed Afreedom of
speed and expresson' in various dedsions and on basis of tests laid
therein, drections were isuued. In short, this asped is discus=d in
paragraphs 31, 32and 33 ¢ our earlier judgment whichrecdcs undg: e

a31.1In State of Uttar Pradesh v. Raj Narain and Others [(1979 4
SCC 428], the Constitution Bench considered a question — whether
privilege can be daimed by the Government of Uttar Pradesh under
Sedion 123 ¢ the Evidence Act in resped of what has been described for
the sake of brevity to be the Blue Book summoned from the Government
of Uttar Pradesh and certain dacuments simmoned from the
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Superintendent of Police, RaeBardli, Uttar Pradesh? The Court obsersed
that 2he right to knov which is derived from the cncept of freedom of
speed, though na absolute, is a fador which shoud make one wary,
when secrecy is clamed for transadions which can, at any rate, have no
repercusson on pulic seaurity.® The Court pertinently observed as
under:-

4n a Government of resporsibility like ours, where dl the
agents of the pulic must be resporsible for their conduct,
there can be but few secrets. The people of this courtry
have a right to know evey pulic act, everything that is
dorein a pulic way, by their pulic functionaries. They
are aititled to know the particulars of every pubic
transadionin all its beaing¥#

32.  InIndian Express Newspapers (Bombay) Private Ltd. and Others
etc. v. Union of India and others. [(1985 1 SCC 641], this Court dedt
with the validity of customs duty on the newsprint in context of Article
19(1)(a). The Court observed (in para 32) thus:

aThe purpose of the pressis to advance the puldic
interest by pubishing facts and %2 opnions withou which
a democratic oourtry cannd make resporsible
judgementsy

33. The Court further referred (in para 35 to the following
observations made by this Court in Romesh Thappar v. State of
Madras (1950SCR 594):-

a/(The freedom) lay at the foundition d all
democratic organisations, for withou free padliti cd
discusson, nopuldic educaion, so essentia for the
proper functioning of the processs of popuar
government is possble. A freedom of such
amplitude might involve risks of abuse¥s (But) 2 it
is better to leave a few of its noxious branches to
their luxuriant growth, than, by pruning them away,
to injure the vigour of those yielding the proper
fruitsC.

Again the paragraphs 68, the Court observed:-

“...The puldic interest in freedom of discusson (of which
the freedom of the pressis one aspect) stems from the requirement
that members of a democratic society shoud be sufficiently
informed that they may influence intelli gently the decisions which
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may affed themselves (Per Lord Simon of Glaisdale in Attorney
General v. Times Newspapers Ltd. (1973) 3 All ER 54). Freedom
of expression, as learned writers have observed, has four broad
social purposes to serve: (i) it helps an individual to attain self-
fulfillment, (ii) it assists in the discovery of truth, (iii) it
strengthens the @peacity of an individual in participating in
dedsion-making and (iv) it provides a mechanism by which it
would be possible to establish a reasonable balance between
stability and social change. All members of society should be able
to form their own beliefs and communicate them freely to others.
In sum, the fundamental principle involved here is the people’s
right to know. Freadom of speech and expresson should,
therefore, receive a generous suppart from all those who believe
in the participation of people in the administration...”

Even with regard to telecasting of events such as cricket, football and
hockey etc., this Court in Seaetary, Ministry of Information and Broadcasting,
Gowvt. of India v. Cricket Association of Bengal [(1995) 2 SCC 161] held that
‘the right to freedom of speech and expression also includes right to educate, to
inform and to entertain and also the right to be educated, informed and
entertained.” The Court further held as under:-

‘82.  True democracy @nnot exist unless all citizens
have a right to paticipate in the affairs of the pdlity of the
country. Theright to paticipate in the affairs of the country is
meaninglessunlessthe dtizens are well informed on all sides of
the isaues, in resped of which they are alled upon to express
their  views. One-sided information, disnformation,
misinformation and non-information all equally aeate an
uninformed citizenry which makes democracy a farce when
medium of information is monopdised either by a patisan
central authority or by private individuals or oligarchic
organisations. This is particularly so in a country like ours where
about 65 per cent of the population is illiterate and hardly 1 Y2 per
cent of the population has an access to the print media which is not
subject to precensorship...”

The aforesaid passage leaves no doubt that right to participate by casting
vote at the time of election would be meaningless unless the voters are well
informed about all sides of the issues, in respect of which they are called upon to
express their views by casting their votes. Disinformation, misinformation, non-
information all equally create an uninformed citizenry which would finally make
democracy a mobocracy and farce. On this aspect, no further discussion is
required. However, we would narrate some observations made by Bhagwati, J.
(as he then was) in S.P. Gupta v. Union of India [1981 Supp. SCC 87], while
dealting with the contention of right to secrecy that - “ there an be littl e doubt
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that exposure to public gaze and scrutiny is one of the surest means of
achieving a clean and healthy administration® Further, it has been explicitly
andlucidly held thus: -

%4. Now it is obvious from the Constitution that we have
adopted a democratic form of Government. Where asociety has
chasen to accept democracy asits credal faith, it is elementary that
the dtizens ought to knov what their government is doing. The
citizens have a right to dedde by whom and by what rules they
shall be governed and they are entitled to call on those who
goven on ther behalf to account for their conduct. No
democratic Government can survive without accountahility and
the basic postulate of accountahility is that the people should
have information abaut the functioning o the government. It is
only if people know how government is functioning that they can
fulfil the role which democracy assgns to them and make
democracy a redly effedive participatory democracy.
&K nowledge® said James Madison, awill for ever govern ignorance

and a people who mean to be their own governors must arm
themselves with the power knowledge gives. A popuar
government withou popuar information a the means of obtaining
it, is but a prologue to a farce or tragedy or perhaps both® The
citizens right to know the fads, the true fads, abou the
administration d the oournry is thus one of the pillars of a
democratic State. And that is why the demand for opennessin the
government isincreasingly growing in dfferent parts of the world.

65. Thedemandfor opennessin the government is based
principally on two reasons. It is now widely accepted that
democracy does not consist merely in people exercising their
franchise once in five years to choocse their rulers and, aice the
vote is cast, then retiring in passvity and nd taking any interest in
the government. Today it is common groundthat democracy has a
more paositive @ntent and its orchestration hes to be continuows
and pervasive. This means inter alia that people should not only
cast intelli gent and rational votes but should aso exercise sound
judgment on the mnduct of the government and the merits of
public pdicies, so that democracy does not remain merely a
sporadic exercise in voting but becomes a continuous process of
government — an attitude and habit of mind. But this important
role people an fulfil in a democracy only if it is an open
government where there is full accessto information in regard to
the functioning of the government.”

It was further observed



%6 7Y4. The mncept of an open government is the dired emanation
from the right to knowv which seems to be implicit in the right of
free speetdr and expresson guaranteed urder Article 19(1)(a)va
The gproadch o the court must be to attenuate the aeaof secrecy
as much as possble mnsistently with the requirement of pubic
interest, beaing in mind all the time that disclosure dso serves an
important asped of pubic interest. It is in the ntext of this
badkgroundthat we must proceed to interpret Section 123 ¢ the
Indian Evidence Act.°

From the aforesaid discusson it can be held that it is expeded by al concerned
and as has been laid dowvn by various dedsions of this Court that for surviva of true
democracy, the voter must be avare of the antecedents of his candidate. Voter has to cast
intelli gent and rational vote according to his own criteria. A well informed vaer is the
foundition o democratic structure. That information to avoter, whoisthe dtizen of this
courtry, isone face of the fundamental right under Article 19(1)(a).

ARTICLE 145(3) OF THE CONSTITUTION OF INDIA

Mr. Arun Jaitley, learned senior Coursd and Mr. Kirit N. Rava, leaned
Soliti ctor General submitted that the question involved in these petitions is a substantial
guestion d law as to the interpretation d the Constitution and, therefore, the matter may
be referred to a Bench consisting of Five Judges.

In our view, this contention is totally misconceived. Article 19(1)(@) is
interpreted in numerous judgments rendered by this Court. After considering various
dedsions and following tests laid therein, this court in Assciation for Democratic
Reforms (supra) arrived at the conclusion that for survival of the democracy, right of the
voter to know antecedents of a candidate would be part and parcel of his fundamental
right. It would be the basis for free and fair election which is a basic structure of the
Congtitution. Therefore, the question relating to interpretation d Article 19(1)(a) is
concluded and thereis no aher question which requires interpretation d Constitution.

Deding with the similar contention, Five Judge Bench of this Court in State of
Jammu & Kashmir and ahers v. Thakur Gnaga Singh and another [(1960 2 SCR
344 sucdnctly held thus.—

AVhat does interpretation d a provision mean? Interpretation is
the method by which the true sense or the meaning of the word is
understood. The question d interpretation can arise only if two or more
posshble anstructions are sought to be placed ona provision—ore party
suggesting one @nstruction and the other a different one. But where the
parties agree on the true interpretation d a provision a do nd raise awy
questionin resped thereof it is not passble to hdd that the cae involves
any question d law as to the interpretation d the Constitution. On an
interpretation d Art. 14, a series of decisions of this Court evolved the
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doctrine of clasdficaion. As we have pointed ou, at no stage of the
proceealings either the @rrectness of the interpretation d Art. 14 a the
principles governing the doctrine of classgficaion have been questioned by
either of the parties. Indeed accepting the said doctrine, the gpellants
contended that there was a valid clasgfication undyr the rule while the
responcents argued contra. The learned Additional Solicitor General
contended, for the first time, before us that the gopeal raised a new face of
the doctrine of equality, namely, whether an artificial person and a natural
person have equa attributes within the meaning of the eguality clause,
and, therefore, the cae involves a question d interpretation o the
Congtitution. This argument, if we may say so, involves the same
contention in a different garb. If analysed, the argument only comes to
this: as an artificia person and a natural person have different attributes,
the dasdgficaion made between them is valid. This argument does not
suggest a new interpretation of Art. 14 d the Constitution, but only
attempts to bring the rule within the doctrine of classfication. We,
therefore, hdd that the question raised in this case does nat invave any
guestion d law asto the interpretation d the Constitution?®

The doresaid judgment is referred to and relied uponin Sardar Sardul Singh
Caveeshar v. State of Maharashtra [(1964) 2 SCR 37§.

From the judgment rendered by this Court in Association for Democratic
Reforms (supra), it is apparent that no such contention was raised by the leaned
Solicitor General, who appeared in apped filed on kehaf of the Union d India that
guestion involved in that matter was required to be decided by five-Judge Bench, as
provided under Article 1453) of the Constitution. The question raised before us has been
finally decided and noother substantial question d law regarding the interpretation d the
Constitution survives. Hence, the matter is not required to be referred to five-Judge
Bench.

WHETHER IMPUGNED SECTION 33B CAN BE CONSIDERED AS
VALIDATING PROVISION:-

The leaned coursel for the respondent submitted that by the impugned
legislation, most of the diredions issued by the Court are complied with and vaauum
pointed ou isfill ed in by the legidation. It is their contention that the Legislature did na
think it fit that the remaining information as direded by this Court is required to be given
by a mntesting candidate.

This submisdgon, is on the faceof it, against well settled lega position. In a
number of decisions rendered by this Court, smilar submisgon is negatived. The
legislature has no pawer to review the decision, and set it at naught except by removing
the defect which is the cause pointed ou by the dedsion rendered by the court. If thisis
permitted it would soundthe deah knell of the rule of law as observed by this Court in
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various dedsions. In P. Sambamurthy v. State of A.P. [(1987 1 SCC 363] this Court
observed:b

a4Y,.. it isbasic principle of the rule of law that the exercise of power by the
exeautive or any other authority must not only be @ndtioned by the
Constitution kut must aso be in acerdance with law and the power of judicial
review is conferred by the Constitution with a view to ensuring that the law is
observed and there is compliance with the requirement of law on the part of the
exeative and aher authorities. It is through the power of judicial review
conferred onan independent institutional authority such as the High Court that
the rule of law is maintained and every organ of the State is kept within the
limits of the law. Now if the exercise of the power of judicial review can be set
at naught by the State Government by overriding the decision given against it,
it would sound the death-knell of the rule of law. The rule of law would cease
to have any meaning, because then it would be open to the State Government
to defy the law and yet to get away with it. The provisio to clause (5) of Article
371-D is, therefore, clearly violative of the basic structure doctrine.”

In Re. Cauwveri Water Disputes Tribund [1993 Supp (1) SCC 96 (II)] the Court
referred to and relied uponthe deasion in P. Sambamurthy (supra). In that case, the
Court dedt with the validity of the Karnataka Cauvery Basin Irrigation Protedion
Ordinance 1991 iswued by the Government of Karnataka giving overriding effect that
notwithstanding anything contained in any order, report or dedsion d any Court or
Tribural except the final decision undr the provisions of sub-Section (2) of Section 5
read with Sedion 6 d the Inter-State Water Disputes Act, 1956shall have awy effed and
held that the Ordinance in question which seeks diredly to ndlify the order of the
Tribural impinges on the judicial power of the State and is, therefore, ultravires. After
referring to the earlier decisions, the Court observed thus:D

ar4 v,.. it would be unfair to adopt legislative procedure to undoa settlement
which had become the basis of adedsion d the High Court. Even if legislation
can remove the basis of a decision, it has to do it by alteration of general rights
of a class but not by simply excluding the specific settlement which had been
held to be valid and enforceable by a High Court. The object of the Act was in
effect to take away the force of the judgment of the High Court. The rights under
the judgment would be said to arise independently of Article 19 d the
Constitution.

76. The principle which emerges from these authorities is that the
legislature can change the basis on which a dedsion is given by the Court
and thus change the law in general, which will affed a dassof persons and
events a large. It canna, however, set aside an individual dedsion inter
parties and aff ect their rights and li abiliti es alone. Such an act on the part of
the legislature amounts to exercising the judicial power of the State and to
Junctioning as an appellate court or tribunal.”
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Further, in The Municipa Corporation of the City of Ahmedabad ad another
etc. etc. v. The New Shrock Spg. And Wvg. Co. Ltd. etc. etc. [(1970 2 SCC 28Q this
Court (in para7) held thus:D

a4,. But no Legislature in this courtry has power to ask the
instrumentaliti es of the State to dsobey or disregard the dedsions given
by courts. The limits of the power of Legislatures to interfere with the
diredions isaued by courts were considered by severa dedsions of this
Court. In Shri Prithvi Cotton Mills Itd. and Another v. The Broach
Borough Municipality and ahers ([(1969 2 SCC 283, ou present Chief
Justice speeking for the Constitution Bench of the Court observed:

3Before we examine Sedion 3 to find ou whether it is
effective in its purpose or not we may say a few words abou
validating statutes in general. When a Legislature sets out to
validate atax dedared by a @urt to beill egally colleded urder an
ineffective or an invalid law, the caise for ineffectiveness or
invalidity must be removed before validation can be said to take
placeeffectively. The most important condtion d course, is that
the Legislature must possessthe power to impaose the tax for, if it
does nat, the adion must ever remain ineffedive and ill egal.
Granted legislative @mpetence, it is not sufficient to dedare
merely that the dedsion of the aurt shall not bind for that is
tantamount to revesing the dedsion in exercise of judicial power
which the Legislature does not possess or exercise. A court’s
dedsion must always bind unlessthe nditions on which it is
based are so fundamentally altered that the dedsion could not
have been given in the altered circumstances. Ordinarily, a court
holds a tax to be invalidly imposed because the power to tax is
wanting or the statute or the rules or both are invalid or do nd
sufficiently creae the jurisdiction. Validation o atax so dedared
illegal may be dore only if the grounds of ill egality or invalidity
are capable of being removed and are in fad removed and the tax
thus made legal. Sometime this is dore by providing for
jurisdiction where jurisdiction had na been properly invested
before. Sometimes this is dore by re-enacting retrospectively a
valid and legal taxing provision and then by fiction making the tax
arealy colleded to stand unckr the re-enaded law.°

In Mahal Chand Sethia v. State of West Bengal [Crl. A. No.75 d 1969,
dedded on 10.9.196PMitter, J., spe&ing for the Court stated the legal paosition
in these words:

aThe argument of coursel for the agpellant was that

although it was open to the State legislature by an Act and the
Governor by an Ordinance to amend the West Bengal Criminal
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Law Amendment (Special Courts) Act, 1949,it was incompetent
for either of them to validate an order of transfer which had
already been quashed by the iswue of a writ of certiorari by the
High Court and the order of transfer being virtually dead, could na
be resuscitated by the Governor or the Legislature and the
validating measures could na touch any adjudicaion by the Court.

...... A court of law can pronounce upon the \alidity of
any law and dedare the same to be null and void if it was beyond
the legidative mmpetence of the Legidlature or if it infringed the
rightsenshrined in Part |1l of the Constitution. Neallessto addit
can strike down or dedare invalid any act or diredion of a State
Government which is not authorised by law. The paosition of a
Legidature is howeve different. 1t cannot dedare any dedsion
of a court of law to be wid o of not effect.”

For the purpase of deciding these petitions, the principles emerging from various
dedsions rendered by this Court from time to time can inter alia be summarised thus:b

b thelegislature can change the basis on which adedsionis rendered by
this Court and change the law in general. However, this power can be exercised
subjed to Constitutional provision, particularly, legislative mmpetenceandif it is
violative of fundamental rights enshrined in Part-111 of the Constitution, such law
would be void as provided under Article 13 of the Constitution. Legislature dso
canna dedare ay dedsion d a Court of law to be void o of no effed.

As date adowe, this Court has held that Article 19(1) () which provides for
freedom of speech and expresson would cover in its fold right of the voter to know
spedfied antecalents of a candidate, whois contesting eledion. Onceit is held that voter
has a fundamental right to know antecedents of his candidate, that fundamental right
under Article 19(1)(a) could be éridged by passng such legisation orly as provided
under Article 19(2) which provides as under:

a19. Protedion d certain rights regarding freedom of speed, etc.B(2 )
Nothing in sub-clause (a) of clause (1) shall affea the operation d any
existing law, or prevent the State from making any law, in so far as sich
law imposes reasonable restrictions on the exercise of the right conferred
by the said sub-clause in the interests of the sovereignty and integrity of
India the seaurity of the State, friendy relations with Foreign States,
pulic order, decency or morality or in relation to contempt of court,
defamation a incitement to an offence®

So legidlative mmpetence to interfere with a fundamental right enshrined
in Article 19(1)(a) islimited as provided under Article 19(2).
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Learned coursel for the respordents have not pointed ou how the
impugned legislation could be justified or saved uncer Article 19(2).

DERIVATIVE FUNDAMENTAL RIGHT—

Learned senior coursel Mr. Jaitley developed an ingenious sibmisson
that as there is no specific fundamental right of the voter to knav antecedents of a
candidate, the dedaration by this Court of such fundamental right can be held to
be derivative, therefore, it is open to the Legidature to nulify it by appropriate
legislation.

In our view, this submisson requires to be rejeded as there is no such
concept of derivative fundamental rights. Firstly, it shoud be properly understood
that the fundamental rights enshrined in the Constitution such as, right to equality
and freedoms have no fixed contents. From time to time, this Court hasfilled in
the skeleton with soul and Hood and made it vibrant. Since last more than 50
yeas, this Court has interpreted Articles 14, 19and 21 and given meaning and
colour so that nation can have atruly repulic democratic society. This canna be
undore by such an Ordinance/Amended Act. For this, and Others v. State of
Andhra Pradesh and others [(1993 1 SCC 645], while mnsidering the ambit of
Article 21, he succinctly place it thus:D

5. In KesavanandaBharati v. Sate of Kerala [(1973 4 SCC
225, Mathew J stated therein that the fundamental rights
themselves have no fixed content, most of them are ampty
vesEls into which each generation must pour its content in
the light of its experience It is relevant in this context to
remember that in bulding up a just socia order it is
sometimes imperative that the fundamental rights shoud be
subardinated to dredive principles.

26.  In Pathumma v. Sate of Kerala [(1978 2 SCC 1], it has
been stated that:

“The attempt of the court should be to expand the
reach and ambit of the fundamental rights rather
than accentuate their meaning and content by
process of judicial construction ...Personal liberty
in Article 21 is of the widest amplitude.°

27. In this connedion, it is worthwhil e to recall what was said
of the American Constitution in Missouri v. Holland [252
US416, 433:

AVhen we ae dealing with words that also are
constituent ad, like the Constitution d the United States,
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we must redize that they have cdled into life abeing the
development of which could na have been foreseen
completely by the most gifted of its begetters.

Thereafter, the Court pointed ou that several unenumerated rights fall
within the ambit of Article 21 since persona liberty is of widest amplitude and
caegorized them (in para 30) thus:D

1) The right to go abroad. Sawant Sngh Sawvhney v D.
Ramarathnam A.P.O., New Delhi [91967) 3 SCR 525

(2) Theright to privacy, Gobind v. Sate of M.P. [(1975) 2 SCC 148]. In
this case reliance was placed on the American decision in Griswold v.
Conredicut [381US 479, 510.

(3) The right against solitary confinement. Sunl Batra v. Delhi
Administration[(1978 4 SCC 494, 54)].

(4) The right against bar fetters. Charles Sobrgj v. Supd. Central Jail
[(1978 4 SCC 10M4].

(5) Theright to legal aid. M.H. Hoskot v. Sate of Maharashtra [(1978 3
SCC544].

(6) The right to spealy trial. Hussainara Khatoon v. Home Seaetary,
Sate of Bihar [(1980 1 SCC81].

(7) The right against handcuffing. Prem Shakar Shikla v. Delhi
Administration[(1980 3 SCC 526].

(8 The right against delayed exeaution. T.V. Vatheeswaran v. State of
T.N.[(1983 2 SCC69].

(9 The right against custodial violence Sheda Barse v. Sate of
Maharashtra [(1983 2 SCC 96].

(10) Theright against pulic hanging. A.G. of Indiav. LachmaDevi [1989
Supp (1) SCC 264.

(11) Doctor's asgstance. ParmanandKatra v. Union d India [(1989 4
SCC 286].

(12) Shelter, Shartistar Builders v. N.K. Totame[9199Q 1 SCC520].°



Further, leaned senior coursel Mr. Sadchhar referred to the foll owing
dedsions of this Court giving meaning to the phrase ¥reedom of speech and

expressort:b

)

(2)

3

(4)

()

(6)

(7)

Romesh Thappa v. Sate of Madras [AIR, 1950SC 124.

Freedom of speech and expresson includes freedom of
propagation d ideas which is ensured by freedom of circulation.
[Head nae (ii)]

Brij Bhushan andAnather v. The Sate of Delhi [AIR 1950 SC
129

Pre-censorship of ajournal isrestriction onthe liberty of press

Hamdard Dawakhana andAncther etc. v. Union d India [AIR
1960SC 554

Advertisements meant for propagation d ideas or furtherance of
literature or human thought is a part of Freedom of Speech and
Expresson.

S&kal Papers (P) Ltd. andOthers etc. v. Union d India [AIR 1962
SC 305

Freedom of Speech and Expresson carries with it the right to
publish and circulate one'sideas, opnions and views,

Bennet Coleman and Co. and Ors. Etc. v. Union d India and
Others [1972(2) SCC 789

Freedom of Press means right of citizens to spe&k, publish and
expresstheir view aswell asright of peopleto read. (para45)

Indian Express Newspaper’'s (Bombay) (P) Ltd. and Others v.
Union d India andOthers [1985(1) SCC 641]

FFreedom of expresson, as leaned writers have observed, has four
broad social purposes to serve: (i) it helps an individual to attain
salf fulfillment, (i) it asgsts in the discovery of truth, (i) it
strengthens the caadty of an individual in participating in
dedsion-making and (iv) it provides a medhanism by which it
would be possble to establish a reasonable balance between
stabili ty and social change.®

Odyssy Comnunications P. Ltd. v. Lokvidayan Sanghs&ana and
Others [1988(3) SCC41Q



(8)

(9)

(10

(11)

(12)

Freedom of Speech and Expresgon includes right of citizens to
exhibit film on doordarshan.

S. Rangarajan v. P. Jagjivan Ram and Others [1989(2) SCC 574

Freedom of Speech and Expresson means the right to express
one's opinion by words of mouth, writing, printing, picture or in
any other manner. It would thus include the freedom of
communicaion and the right to propagate or pulish opnions.

LIC v. Manubhai D. Shah [1992(3) SCC 637]

Freadlom of speed and expresgon is a natural right which a
human being acquires by birth. It is, therefore, a basic human
right (Art. 19 d Universal Declaration d Human Rights relied
on). Every citizen, therefore, has a right to air his or her views
through the printing and/or eledronic media or through any
communication method.

Secy. Ministry of Information and Broadcasting, Govt. of India and
Others v. Cricket Association of Bengal and Others [1995(2) SCC
161

aThe right to freedom of speedh and expresson includes the right
to recaeve and impart information. For ensuring the free speech
right of the dtizens of this courtry, it is necessary that the dtizens
have the benefit of plurality of views and arange of opinions on all
puldic issues. A succesful democracy posits an ‘aware’
citizenry. Diversity of opinions, views, ideas and ideologies is
essntial to enable the dtizens to arrive & informed judgement on
all i saues touching them.®

S.P. Gupta v. Union of India and another [1981 Supf. SCC 87 at
273

Right to know is implicit in right of free speech and expresson.
Disclosure of information regarding functioning of the
government must betherule.

State of U.P. v. Raj Narain and Others [1975(4) SCC 428]
Freedom of speedh and expressonincludes theright to know every

public ad, everything that is dore in a puldic way, by their pulic
functionaries.
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(13) Dinesh Trivedi, MP and dhers v. Union d India and others
[(1997) 4 SCC 306]

Freedom of speedh and expresson includes right to the dtizens
to known about the affairs of the Government.®

The ae many other judgments which are not required to be reiterated in
this judgment. All these developments of law giving meaning to freedom of
speed and expresson a personal liberty are not required to be re-considered na
there could be legidlation so as to nulify such interpretation except as provided
under the exceptions to Fundamental Rights.

Learned coursel for the respordents relied uponR. Rajagopd alias R.R.
Gopd and another v. State of T.N. and athers [(1994 6 SCC 632] and submitted
that in the said case the Court observed that right to privacy is not enumerated as
fundamental right in ou Constitution bu has been inferred from Article 21. In
that case, reliance was placed on Kharak Singh v. State of UP [(1994 1 SCR
337. Gobind v. State of M.P. [(1975 2 SCC 148 and aher dedsions of English
and American Courts and theredter, the Court held that petiti oners have aright to
pubish what they alleged to be alife story/autobiography of Auto Shankar insofar
as it appeas from the pulic records, even withou his consent or authorisation.
But if they go beyond that and publish his life story, they may be invading his
right to privacy for the consequences in accordance with law. For this purpose,
the Court held that a dtizen has a right to safeguard the privacy of his own, hs
family, marriage, procreaion, motherhood, child-bearing and education among
other matters. None can pubish anything concerning the @ove mattes withou
his consentbwhether truthful or otherwise and whether laudatory or criticd.
Position may, however, be different, if a person vduntarily thrusts himself into
controversy or voluntarily invites or raises a mntroversy. The Court also pdnted
out an exception remely:b

aThisis for the reason that once amatter becomes a matter
of pulic record, the right to privacy no longer subsists and it
bemmes a legitimate subject for comment by press and media
among others. We ae, however, of the opinionthat in the interests
of decency [Article 19(2)] an exception must be caved ou to this
rule, viz., a femae who is the victim of a sexual assault, kidnap,
abduwction a alike offence shodd na further be subjeded to the
indignity of her name and the incident being pubicised in
presgmedia.

From the aforesaid observations learned Solicitor General Mr. Raval and
leaned senior coursel Mr. Jaitley contended that rights which are derivatives
would be subjea to reasonable restriction. Secondy, it was ught to be
contended that by insisting for dedaration d assets of a candidate, right to
privacy is affeded. In ou view, the doresaid dedsion navhere suppats the said
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contention. This Court only consideredbto what extent a dtizen would have
right to privacy under Article 21. The ourt itself has caved ou the exceptions
and restrictions on absolute right of privacy. Further, by dedaration d a fact,
which is a matter of puldic record that a candidate was involved in various
crimina cases, there is no question d infringement of any right of privacy.
Similarly, with regard to the dedaration d assets also, a person having assts or
income is normally required to disclose the same under the Income Tax Act or
such similar fiscd legislation. Not only this, bu once a person bewmmes a
candidate to acquire pubic office, such dedaration would na affed his right of
privacy. This is the neaessty of the day because of statutory provisions of
controlling wide spread corrupt pradices as repeaedly pointed ou by all
concerned including various reports of Law Commisgon and aher Committees as
stated above.

Even the Prime Minister of Indiain ore of his Speedes has observed to
the same dfed. This has been reproduced in B.R. Kapur’s case (supra) by
Pattanaik, J. (as he then was) (in Para74) as uncer:b

ay,.Mr. Diwan in course of his arguments, had raised some
submissons on the subjeab? Criminalisation d Politics® and
participation d criminalsin the dectoral processas candidates and
in that conredion, he had brought to ou natice the order of the
Eledion Commisson d India dated 28.8.1997 Yi.BNhither

Accourtability,® pulished in The Pionea, Shri Atal Behari
Vapayee had caled for a national debate on all the possble
aternatives for systematic changes to cleanse our democratic
governing system of its present mess He has expresed his
disstisfadion that neither Parliament nor the State Vidhan Sabhas
are doing, with any degree of competence or commitment, what
they are primarily meant to da legislative function. According to
him, barring exceptions, thase who gt elected to these democratic
ingtitutions are neither trained, formally or informaly, in law
making nor do they seem to have an inclination to develop the
necessary knowledge and competence in their professon. He has
further indicated that those individualsin society who are generally
interested in serving the dedorate and performing legislative
functions are finding it increasingly difficult to succeed in today's
eledora system and the electoral system has been dmost totally
subverted by money power, muscle power, and vote bark
considerations of castes and comnunities. Shri Vajpayee dso had
indicated that the arruption in the governing structures has,
therefore, corroded the very core of eledive democracy. According
to him, the cetainty of scope of corruption in the governing
structure has heightened oppatunism and urscrupuousnessamong
paliti cd parties, causing them to marry and dvorce one ancther at
will, see&k oppatunistic dli ances and codliti ons often withou the
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popdar mandate. Yet they @pture and survive in power due to
inherent systematic flaws. He further stated that casteism,
corruption and pdliti cisation have eroded the integrity and efficacy
of our civil service structure dso. The manifestos, pdicies,
programmes of the pdlitical parties have lost meaning in the
present system of governancedue to lack of accountahility.°

Further, this Court whil e dealing with the dedion expenses observed in Common
Cause v. Union of India and others [(1996 2 SCC 752] observed thus:D

a8 YaFlags go up, walls are painted and hundeds of

thousands of loudspesers play out the loud exhortations and
extravagant promises. VIPs and VVIPs come axd go, some of
them in helicopters and air-taxies. The pdlitical parties in ther
quest for power spend more than one thousand crore of rupees
on the General Eledion (Parliament alone), yet nobody accounts
for the bulk of the money so spent and there is no accountability
anywhere. Nobody discloses the source of the money. There are
no proper accounts and not audit. From where does the money
come nobody knows. In a democracy where rule of law prevail s
this type of naked dsplay of black money, by violating the
mandatory provisions of law, canna be permitted.°

To combat this naked dsplay of unaccourted/black money by the
candidate, dedaration d assts is likely to have deck of violation d the
provisions of the Act and aher relevant Actsincluding Income Tax Act.

Further, the doctrine of the Parliamentary sovereignty as it obtains in England
does not prevaill here except to the extent and in the fields provided by the
Constitution. The entire scheme of the Constitution is such that it ensures the
sovereignty and integrity of the country as a Repuldic and the democratic way of
life by parliamentary institutions based onfree adfair eledions.

In P.V. Narasimha Rao v. State (CBI/SPE) [(1998 4 SCC 626], this
Court observed thusb
A7 Y, Paliamentary democracy is part of the basic

structure of the Constitution. It is sttled law that in interpreting the
constitutional provision the Court shoud adopt a construction
which strengthens the fourdational features and basic structure of

the Constitution. [See Sub-Committeeon Judicial Accountahility

v. Union of India[(1991) 4 SCC 699.°

In C. Narayanaswamy v. C.K. Jaffer Sharief and athers [1994 Supp. (3)
SCC 170] the Court observed (in para 22) thus:
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a/, If the cdl for urity of elections® is nat to be reduced
to a lip service or a slogan, then the person investing funds, in
furtherance of the prospect of the dedion d a candidate must be
identified and located. The candidate shoud na be dlowed to
plead ignorance aou the persons who have made contributions
and investments for the success of the candidate wncerned at the
eledion. But thishasto be taken care of by Parliament.

In T.N. Seshan, CEC of India v. Union of India and athers [(1999 4
SCC 611], this Court observed thusb

#40. The Preamble of our Constitution poclams that we ae a
Democratic Repuldic. Democracy being the basic fedure of our
constitutional set-up, there can be no two opnions that free and fair
eledions to ou legidative bodes aone would guarantee the growth o a
hedthy democracy in the @urtry.°

As observed in Kesavananda Bharati’s case (supra), the fundamental
rights themselves have no fixed content and it is also to be stated that the d@tempt
of the Court shoud be to expand the reach and ambit of the fundamental rights.
The Congtitution is required to be kept young, energetic and alive. In this view of
the matter, the @ntention raised by the learned coursel for the respordents, that
as the phrase ‘freedom of speed and expresgon' is given the meaning to include
citizens' right to know the antecedents of the candidates contesting election d MP
or MLA, such rights could be set at naught by legislature, requiresto be rejected.

RIGHT TOVOTE IS STATUTORY RIGHT:D

Learned coursel for the respondent vehemently submitted that right to
eled or to be deded is pure and simple statutory right and in the &sence of
statutory provision reither citizen has a right to eled nor had he aright to be
eleded because such right is neither fundamenta right nor a @mmon law right.
It is, therefore, submitted that it canna be held that a voter has any fundamental
right of knowing the antecedents/assts of a candidates contesting the dedion.
Learned Solicitor General Mr. Raval aso submitted that on the basis of the
dedsion rendered by this Court, the Act is amended by the impugned
Ordinance Amendment Act. However, for the diredions which are left out, the
presumptions would bebit is deliberate omisson onthe part of Legislature and,
therefore, there is no question o it being violative of Article 19(1)(a). He
submitted that law pertaining to eledion depends uponstatutory provisions. Right
to vate, eled or to be deded depends uponstatutory rights. For this purpose, he
referred to the dedasion in N.P. Punnuswami v. Returning Officer [(1952 SCR
218, G.N. Narayanswami v. G. Pannerselvam and athers [(1972 3 SCC 717]
and C. Narayanaswamy V. C.K. Jaffer Sharief and athers [1994 Supp. (3) SCC
17Q.
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There cannot be any dispute that the right to vote or stand as a candidate
for election and decision with regard to violation of election law is not a civil
right but is a creature of statute or special law and would be subject to the
limitations envisaged therein. It is for the Legislature to examine and provide
provisions relating to validity of election and the jurisdiction of the Court would
be limited in accordance with such law which creates such election Tribunal.

In case of N.P. Punnuswami (supra), a person whose nomination paper
was rejected, filed a writ of certiorari, which was dismissed on the ground that it
had no jurisdiction to interfere with the order of the Returning officer by reason of
Article 329(b) of the Constitution.

In the case of G.N. Narayanswami (supra), this Court was dealing with
the election petition wherein the issue which was required to be decided was
whether the respondent was not qualified to stand for election to the Graduates
constituency on all or any of the grounds set out by the petitioner in paragraphs 7
to 9 of the election petition. The Court referred to Article 171 and thereafter
observed that the term ‘electorate’ used in Article 171(3)(a)(b)(c) has neither been
defined by the Constitution nor in any enactment by Parliament. The Court
thereafter referred to the definition of ‘elector’ given in Section 2(1)(a) of the RP
Act and held that considering the language as well as the legislative history of
Articles 171 and 173 of the Constitution and Section 6 of the RP Act, there could
be a presumption of deliberate omission of the qualification that the representative
of the Graduates should also be graduate.

Similarly, in C. Narayanaswamy’'s case (supra), the Court was dealing
with the validity of an election of a candidate on the ground of alleged corrupt
practice as provided under Section 123(1)(A) of the Act and in that context the
Court held that right of a person to question the validity of an election is
dependent on a conditions prescribed in the different Sections of the Act and the
Rules framed thereunder. The Court thereafter held that as the Act does not
provide that any expenditure incurred by a political party or by any other
association or body of persons or any individual other than the candidate or his
election agent, it shall not be deemed to be expenditure in connection with the
election or authorised by a candidate or his election agent for the purpose of sub-
section (1) of Section 77 read with Rule 90.

Learned counsel further referred to the decisions in Jyoti Basu & ors. V.
Debi Ghoshal & ors. [(1982) 1 SCC 691] wherein similar observations are made
by this Court while deciding election petition:

‘8. A right to elect, fundamental though it is to
democracy, is, anomalously enough, neither a fundamental right
nor a Common Law Right. It is pure and simple, a statutory right.
So is the right to be elected. So is the right to dispute an election.
Outside of statute, there is no right to elect, no right to be elected
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and noright to dspute an eledion. Statutory credions they are,
and therefore, subject to statutory limitations. Y. Concepts
familiar to Common Law and Equity must remain strangers to
Eledion Law unless satutorily emboded. A Court has no right to
resort to them on considerations of alleged pdicy because pdlicy in
such matters as those, relating to the trial of election dsputes, is
what the statue lays down. ¥4 We have drealy referred to the
Scheme of the Act. We have naticed the necessgty to rid ouselves
of nations based onCommon Law or Equity. We seethat we must
seek an answer to the question within the four corners of the
statute. What doesthe Act say?

It has to be stated that in an eledion petition challenging the validity of
eledion, rights of the parties are governed by the statutory provisions for setting
aside the dection bu this would nd@ mean that a dtizen who hes right to be a
voter and elect his representative in the Lok Sabha or Legislative Assmbly has
no fundamental right. Such a voter who is otherwise digible to cast vote to elect
his representative has gatutory right under the Act to be avoter and has also a
fundamental right as enshrined in Chapter-1l1. Merely because acitizen is a voter
or has aright to elect his representative & per the Act, his fundamental rights
could na be aridged, controlled or restricted by statutory provisions except as
permissble under the Constitution. If any statutory provision abridges
fundamental right, that statutory provision would be void. It also requires to be
well understood that democracy based on adult franchise is part of the basic
structure of the Constitution. The right of adult to take part in eledion process
either as avoter or a candidate could be restricted by a valid law which does not
offend Constitutional provisions. Hence the aforesaid judgments have no kearing
on the question whether a citizen who is voter has fundamental right to know
antecalents of his candidate. It canna be held that as there is deli berate omisson
in law, the right of the voter to know antecedents of the candidates, which is his
fundamental right under Article 19(1)(1), is taken away.

Mr. Raval, leaned Solicitor General submitted that an enactment can na
be struck down onthe groundthat Court thinks it unjustified. Members of the
Parliament or the Legislature ae representatives of the people and are suppcsed to
know and ke aware of what is goodand ked for the people. The Court can nd sit
in the judgment over their wisdom. He relied uponthe decisions rendered by this
Court in Dr. P. Nalla Thampy Terah v. Union of India & Ors. [1985Suppl. SC
189 wherein the Court considered the validity of Sedion 741) of the Act and
referred to report of the Sarthanam Committee on Prevention d Corruption,
which says (para 10):

aThe pubic belief in the prevalence of corruption at high pditi cd
levels has been strengthened by the manner in which funds are @llected
by pdliticd parties, espedaly at the time of elections. Such suspicions
attach na only to the ruling party but to al parties, as often the oppasition
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can aso suppat private vested interests as well as members of the
Government party. It is, therefore, essential that the conduwct of paliti cd
parties sroud be regulated in this matter by strict principles in relation to
colledion d funds and eledioneering. It has to be frankly recognised that
paliti cd parties canna be run and eledions canna be fought withou large
funds. But these funds houd come openly from the suppaters or
sympathisers of the parties concerned.®

The Court dso referred to various decisions and thereafter held thus:B

#3. We have referred to this large data in order to show that the
influence of big money on the dedion processis regarded universaly as
an evil of great magnitude. But then, the question which we, as Judges,
have to consider is whether the provision contained in Explanation 1
suffers from any oonstitutional infirmity and, paticularly, whether it
violates Article 14. On that question we find it difficult, reluctantly
though, to accept the contention that Explanation 1 dfends against the
right to equality. Under that provision, (1) a pdliticd party or (ii) any other
asciation a body of persons or (iii) any individual other than the
candidate of his eledion agent, can incur expenses, withou any limitation
whatsoever, in conredion with the dection d a candidate. Such expenses
are not deemed to be expenditure in connedion with the dection, incurred
or authorised by the candidate or by his eledion agent for the purposes of
Sedion 741).°

Learned Solicitor General heavily relied upon @ragraph 19,wherein the
Court observed thus:b

aThe petitioner is not unjustified in criticising the provision
contained in Explanation 1 as diluting the principle of free and fair
eledions, which is the cornerstone of any democratic padlity. But, it is not
for us to lay down pdlicies in matters pertaining to eledions. If the
provisions of the law violate the Constitution, they have to be struck
down. We cana, however, negate alaw on the groundthat we do nd
approve of the palicy which underliesit.°

From the aforesaid discusgon it is apparent that the Court in that case we
deding with the validity of the Explanationl and was dedding whether it
suffered from any Constitutional infirmity, particularly, whether it was violative
of Article 14. The question d Article 19(1)(1) was not required to be mnsidered
and the Court had na even touched it. At the same time, there anna be avy
dispute that if the provisions of the law violate the Constitutional provisions, they
have to be struck down and that is what is required to be done in the presence
cese. It is made dear that no povision is nullified onthe groundthat the Court
does nat approve the underlying the padlicy of the enadment.
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As against this, Mr. Sachar, learned senior coursel senior coursel rightly
referred to adedsion rendered by this Court in Bennett Coleman & Co. & Ors. v.
Union of India & Ors. [(1972 2 SCC 788], where similar contentions were
raised and negatived while imposing restrictions by Newspaper Control order.
The Court'srelevant discussonis as under :b

a31. Article 19(1)(a) provides that al citizens sal have
the right to freedom of speedh and expresgon, Article 19(2) states
that nothing in sub-clause (a) of clause (1) shal affect the
operation d any existing law, or prevent the State from making
any law, insofar as such law impases reasonable restrictions on the
exercise of the right conferred by the said sub-clause in the
interests of the seaurity of the State: friendy relations with foreign
States, pulic order, decency or morality, or in relation to contempt
of court, defamation a incitement to an offence. Although Article
19(1)(a) does not mention the freedom of the Press it is the
settled view of this Court that freedom of speed and expresson
includes freedom of the Pressand circulation.

32.  Inthe ExpressNewspapers case (supra) it is sid that there
can be no doulb that liberty of the Pressis an esential part of the
freedom of speech and expresson guaranteed by Article 19(1)(a).
The Press has the right of free propagation and free crculation
withou any previous restraint on pulblicaion. If a law were to
single out the Press for laying dowvn prohibitive burdens on it
that would restrict the drculation, penalise its freedom of choice
as to personne, prevent newspapers from being started and
compel the pressto Government aid. This would violate Article
19(1)(a) and would fall outside the protedion afforded by Article

1902).

33. In Sakal Papers case (supra) it is said that the freedom of
speed and expresson guaranteed by Article 19(1) gives a dtizen
the right to propagate and publish hisideas to dsseminate them, to
circulate them either by words of mouth or by writing. This right
extends not merely to the matter it is entitled to circulate but also
to the volume of circulation. In Sakal Papers case (supra) the
Newspaper (Price and Page) Act, 1956 empowered the
Government to regulate the prices of newspapers in relation to
their pages and sizes and to regulate the dlocaion o space for
advertisement matter. The Government fixed the maximum
number of pages that might be pulished by a newspaper acwrding
to the price darged. The Government prescribed the number of
suppements that would be issued. This Court held that the Act and
the Order placel restraints on the freedom of the pressto circulate.
The Court also held that the freedom of speed could not be



restricted for the purpose of regulating the commercial aspects of
activities of the newspapers.”

The Court also dedt with the mntention that newsprint policy does not
diredly ded with the fundamental right mentioned in Article 19(1)(a). It wasaso
contended that regulatory statutes which do na control the cntent of speed bu
incidentally limit the ventured exercise ae not regarded as a type of law. Any
incidental limitation a incidental restriction onfreedom of speedh is permissble
as the same is esentia to the furtherance of important governmental interest in
regulating speech and freedom. The Court negatived the said contention and in
para39 held thus:b

a39. Mr. Pakhivaa said that the tests of pith and
substance of the subject-matter and d direct and incidental
effect of the legidation are relevant to questions of
legislative @mpetence but they are irrdlevant to the
question d infringement of fundamental rights. In ou
view this is a soundand corred approach to interpretation
of legislative measures and State action in relation to
fundamental rights. The true test is whether the effect of
the impugned action is to take away or abridge
Jundamental rights. If it be ssumed that the dired objed
of the law or adion hes to be direa abridgement of the
right of free speech by the impugned law or adion it is to
be related to the diredness of effed and nd to the
diredness of the subject matter of the impeaded law or
adion. The action may have a dired effed on a
fundamental right athoughits dired subjed-matter may be
different.°

The Court observed in Paragraph 80at page 823D

a/, The faith in the popuar Government rests on the old
dictum, 9et the people have the truth and the freedom to discussit
and al will go well.° The liberty of the pressremains an 2Art of
the Covenant® in every democracy.®

Further, the freedom of speedh and expresson, as has been held
repededly, is basic to and indivisible from a democratic pdlity. It includes right to
impart and receive information. [Secretary, Min. Information & Broadcasting
(supra)]. Restriction to the said right could be only as provided in Article 19(2).
Thisasped isalso dscussed in paragraph 151(page 270) thus:

aArticle 19(1)(a) dedares that al citizens dhall have the right of
freadom of speech and expresson. Clause (2) of Article 19, at the
same time, provides that nothing in sub-clause (i) of clause (1)
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shall affect the operation d any existing law or prevent the State
from meking any law, insofar as such law imposes reasonable
restrictions on the exercise of the right conferred by the said sub-
clause in the interests of the sovereignty and integrity of India, the
seaurity of the State, friendy relations with the foreign States,
pulic order, decency or mordlity or in relation to contempt of
courts, defamation a incitement of an offence The grounds upon
which reasonable restrictions can be placel upon the freedom of
speed and expresson are designed firstly to ensure that the said
right is not exercised in such a manner as to threaen the
sovereignty and integrity of India, seaurity of the State, friendy
relations with the foreign States, Public order, decency or morality.
Similarly, the said right canna be so exercised as to amourt to
contempt of court, defamation a incitement of an offence.
Existing laws providing such restrictions are saved and the State is
free to make laws in future imposing such restrictions. The
grounds aforesaid are cnceved in the interest of ensuring and
maintaining condtions in which the said right can meaningfully
and peacefully be exercised by the dtizens of this courntry.°

Hence in ou view, right of avoter to know bio-data of a candidate is the
founcition d democracy. The old dctumblet the people have the truth and the
freedom to discussit and all will go well with the Governmentbshoud prevail .

The true test for dedding the validity of the Act isDwhether it takes awvay
or abridges fundamental rights of the dtizens? If there is dired abridgement of
fundamental right of freedom of speech and expresson the law would be invalid.

Before parting with the cae, there is one asped which is to be dedt with.
After the judgment in Asociation for Democratic Reforms case, the Eledion
Commisgon gave artain dredions in implementation d the judgment by its
Order No.3ER/2002JS-11/Vol-111, dated 28" June, 2002. In the murse of
arguments, leaned Solicitor General as well as leaned senior coursel appeaing
for the intervenor (B.J.P.) pointed ou that diredion no. 4is beyond the
competence of the Election Commisson and moreover, it is not necessary to give
eff ect to the judgment of this Court. The said dredionreals as foll ows:

dFurnishing of any wrong @ incomplete information a
suppresson d any materia information by any candidate in or
from the said affidavit may also result in the rgedion d his
nomination paper where such wrong or incomplete information a
suppresson d materia information is considered by the returning
officer to be adefect of substantial charader, apart from inviting
pena consequences under the Indian Penal Code for furnishing
wrong information to a puldic servant or suppresson d material
fads before him:
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Provided that only such information shall be cnsidered to
be wrong or incomplete or amourting to suppresson o material
information as is cgpable of easy verification by the returning
officer by reference to dacumentary proof adduced before him in
the summary inquiry condicted by him at the time of scrutiny of
nominations under sedion 3§2) of the Representation d the
People Act, 1951, and orly the information so verified shall be
taken into acourt by him for further consideration d the question
whether the same is a defed of substantial charader.®

While no exception can be taken to the insistence of affidavit with regard
to the matters gedfied in the judgment in Association for Democratic Reform
case, the direction to reed the nomination paper for furnishing wrong
information a conceding material information a conceding material
information and providing for a summary enqury at the time of scrutiny of the
nominations, canna be justified. In the cae of assts and liabiliti es, it would be
very difficult for the returning officer to consider the truth o otherwise of the
detail s furnished with reference to the "Documentary proof." Very often, in such
matters the documentary proof may not be dinching and the candidate cmncerned
may be handicapped to rebut the dlegation then and there. If sufficient time is
provided, he may be &le to produce proof to contradict the objedor's version. It
is true that the doresaid drections issued by the Election Commisson are not
under challenge but at the same time prima facie it appears that the Eledion
commisgonisrequired to revise its instructions in the light of directionsisaied in
Association for Democratic Reforms case (supra) and as provided under the
Representation o the People Act and its 3 Amendment.

Finally, after the anendment appli cation was granted, foll owing additi onal
contentions were raised:D

1. Notice shoud be iswued to the Attorney General as vires of the Act
is challenged.

2. Parliament in its wisdom and after due deliberation has amended
the Act and hes also incorporated the directions isued by this
Court in its ealier judgment in Assciation for Democratic
Reforms (supra) including the diredion for dedaration d assets
and li abiliti es of every elected candidate for a House of Parliament.
They are dso required to dedare asssts of their spouse and
dependent children.

The mntention that naticeis required to be issued to the Attorney General
as vires of the Act is chalenged, is of no substance because Union d India is
partly responcent and onits behalf learned Solicitor General is appearing before
the Court. He has forcefully raised the contentions which were required to be
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raised at the time of heaing of the matter. So, service of natice to learned
Attorney General would be nothing but empty formality and the contention is
raised for the sake of raising such contention.

Further, we have dso reproduced certain recommendations of the National
Commisgon to Review the Working of the Constitution in the ealier paragraphs
and have dso relied uponthe same. In the report, the Commisdon haes
recommended that any person charged with any offence punishable with
imprisonment for a maximum term of five years or more shoud be disqualified
for being chosen as, or for being, a member of Parliament or Legislature of a State
onthe epiry of aperiod d one year from the date the charge were framed against
him by the Court in that offence The Commisson has aso recmmended that
every candidate & the time of election must dedare his assets and li abiliti es along
with those of his closerelatives and all candidates shoud be required uncer law to
dedare their assets and liabiliti es by an affidavit and the detail s 9 given by them
shoud be made publlic. Again, the legislators shoud be required under law to
submit their returns abou their liabiliti es every year and a final statement in this
regard at the end d their term of office Many such ather recommendations are
reproduced in earlier paragraphs.

With regard to the second contention, it has aready been dedt with in
previous paragraphs.

What emerges from the &owve discusgon can be summarised thus:D

(A)  The legislature can remove the basis of a dedsion rendered by a
competent Court thereby rendering that dedsion ineffedive but the
legislature has no pawver to ask the instrumentaliti es of the State to
disobey or disregard the dedsions given by the Court. A
dedaration that an order made by a Court of law is void is
normally a part of the judicial function. Legislature canna declare
that dedsion rendered by the Court is not binding or is of no effed.

It is true that legislature is entitled to change the law with
retrospedive dfed which forms the basis of a judicia dedsion.
This exercise of power is subjed to constitutional provision,
therefore, it canna enad alaw which is violative of fundamental
right.

(B) Sedion 33B which provides that notwithstanding anything
contained in the judgment of any court or directions issued by the
Eledion Commisgon, nocandidate shall be liable to dsclose or
furnish any such information in resped of his eledion which is nat
required to be disclosed o furnished under the Act or the Rules
made thereunder, is on the face of it beyond the legidative
competence, as this Court has held that voter has a fundamental
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right under Article 19(1)(a) to know the antecedents of a candidate
for various reasons recorded in the erlier judgment as well as in
this judgment.

Amended Act does not whally cover the diredions issued
by this Court. On the contrary, it provides that candidate would na
be boundto furnish certain information as direded by this Court.

(C) The judgment rendered by this Court in Assciation for
Democratic Reforms (supra) has attained findity, therefore, there
iS no question d interpreting constitutional provision which cdls
for referenceunder Article 1453).

(D) The oontention that as there is no speafic fundamental right
conferred on a voter by an statutory provision to know the
antecalents of a candidate, the diredions given by this Court are
against the statutory provisions are, on the face of it, withou any
substance In an eledion petition challenging the validity of an
eledion d a particular candidate, the statutory provisions would
govern respedive rights of the parties. However, voters
fundamental right to know antecedents of a candidate is
independent of statutory rights under the dection law. A voter is
first citizen of this courtry and apart from statutory rights, he is
having fundamental rights conferred by the Constitution. Members
of ademocratic society shoud be sufficiently informed so that they
may cast their votes intelli gently in favour of persons who are to
govern them. Right to vaie would be meaningless unless the
citizens are well informed abou the antecedents of a candidate.
There can be littl e doult that exposure to public gaze and scrutiny
is one of the surest means to cleanse our democratic governing
system and to have mmpetent legislatures.

(E) It is established that fundamental rights themselves have no fixed
content, most of them are empty vessls into which each
generation must pour its content in the light of its experience The
attempt of the Court shoud be to expand the reach and ambit of
the fundamental rights by processof judicial interpretation. During
last more than half a decade, it has been so dore by this Court
consistently. There canna be ay distinction between the
fundamental rights mentioned in Chapter-111 of the Constitution
and the dedaration d such rights on the basis of the judgments
rendered by this Court.

In the result, Sedion 33B of the Amended Act is held to be illegal, nul
and vad. However, this judgment would na have any retrospedive dfed but
would be prospedive. Writ petitions gand dspased of accordingly.



New Delhi:
March 13, 2003.

VY aN s 4% 8 Y aY oY s 4 Y Y Y s Y.
(M.B. SHAH)
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IN THE SUPREME COURT OF INDIA
CIVIL APFELLATE JURISDICTION

WRIT PETITION (CIVIL) NO.4900F 2002

People's Unionfor Civil Liberties

(PUCL) and Anr. YPetitioners

Versus

Union d India and Anr. Y/Responcents
WITH

WRIT PETITION (CIVIL) No.5090F 2002

AND

WRIT PETITION (CIVIL) No. 515 ¢ 2002

JUDGMENT

P. Venkatarama Reddi J.

The width and amplitude of the right to information abou the candidates
contesting eledions to the Parliament or State Legislature in the cntext of the dtizen's
right to vate broadly falls for consideration in these writ petitions under Article 32 d the
Constitution. While | respectfully agree with the conclusion that Sedion 33B) of the
Representation o the People Act, 1951does not passthe test of congtitutiondity, | have
come arossalimited area of disagreement on certain aspeds, espeaally pertaining to the
extent of disclosures that could be insisted uponby the Court in the light of legislation on
the subjed. Moreover, the importance and intricaaes of the subjed-matter and the virgin
groundtrodden by this Court in Union d India Vs. Association for Democratic Reforms
[(2002 5 SCC 294] to hring the right to information d the voter within the sweep of
Article 19(1)(a) has impelled me to elucidate and clarify certain crucial aspeds. Hence
this sparate opinion.

l. (1) Freedom of expresson andright to information

In the Constitution d our democratic Repulic, among the fundamental
freadoms, freedom of speech and expresson shines radiantly in the firmament of
Part IIl. We must take legitimate pride that this cherished freedom has grown
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from strength in the post independent era. It has been constantly nourished and
shaped to new dimensions in tune with the @ntemporary needs by the
constitutional Courts. Barring a few aberrations, the Exeautive Government and
the Politi cd Parties too have not lagged behind in safeguarding this valuable right
which is the insignia of democratic culture of a nation. Nurtured by this right,
Press and eledronic media have emerged as powerful instruments to mould the
pubic opinion and to educae, entertain and enli ghten the pullic.

Freedom of speech and expresson, just as equality clause and the
guarantee of life and liberty has been very broadly construed by this Court right
from 195Gs. It has been variously described as a Abasic human right©, Aa natural
right© and the like. It embraces within its sope the freedom of propagation and
inter-change of ideas, diseemination d information which would help formation
of one©s opinion and viewpoint and debates on matters of puldic concern. The
importance which our Congtitution-makers wanted to attach to this freedom is
evident from the fad that reasonable restrictions on that right could be placed by
law only on the limited grounds ecified in Article 19(2), na to spe&k of
inherent limitations of the right.

In due course of time, severa species of rights unenumerated in Article
19(1)(a) have branched df from the genus of the Article through the process of
interpretation by this apex Court. One such right is the Aright to information®.
Perhaps, the first decision which has adverted to this right is Sate of U.P. Vs. Raj
Narain [(1976 4 SCC 42§. AThe right to knowv®©, it was observed by Mathew, J.
"which is derived from the cncept of freedom of speedh, though na absoluteis a
fador which shoud make one wary, when secrecy is claimed for transactions
which can, at any rate, have no repercusson on pulic security”. It was sid very

aptly —

"In a Government of resporsibili ty like ours, where all the agents
of the pubic must be resporsible for their conduct, there can be
but few secrets. The people of this courtry have aright to know
every pulic act, everything that is done in a pullic way, by their
pubic functionaries.”

The next milestone which showed the way for concretizing thisright is the
dedsionin SP. Gupta Vs. Union d India [(198]) Supfd. SCC Page 87] in which
this Court dedt with the issue of High Court Judges© transfer. Bhagwati, J.
observed —

"The ooncept of an open government is the direct emanation
from the right to knav which seems to be implicit in the right of
free speet and expresson guaranteed urder Article 19(1)(a).
Therefore, disclosure of information in regard to the functioning
of the Government must be the rule and seaecy an exception¥a!"
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People©s right to knawv abou governmental affairs was emphasized in the
foll owing words:

"No democratic Government can survive withou acourtabili ty
and the basic postulate of accountability is that the people shoud
have information abou the functioning of the Government. It is
only when people know how Government is functioning that
they can fulfill the role which democracy assgns to them and
make democracy aredly effedive participatory democracy.”

These two decisions have recognized that the right of the dtizensto oltain
information on matters relating to pubic acts flows from the fundamental right
enshrined in Article 19(1)(a). The pertinent observations made by the learned
Judges in these two cases were in the mntext of the question whether the privilege
under Sedion 123 & the Evidence Act could be daimed by the State in respect of
the Blue Book in the first case, i.e.,, Raj Narain©scase (supra) and the file
throwing light on the mnsultation process with the Chief Justice, in the second
case. Though the scope and ambit of Article 19(1)(a) vis-avis the right to
information dd na diredly arise for consideration in those two landmark
dedsions, the observations quaed supra have crtain amourt of relevance in
evaluating the nature and character of the right.

Then, we have the decisionin Dinesh Trivedi Vs. Union d India [(1997) 4
SCC 306]. This Court was confronted with the issue whether background @pers
and investigatory reports which were referred to in Vohra Committeg®s Report
could be compelled to be made pulic. The following observations of Ahmadi,
C.J. are quite pertinent:-

"In modern Congtitutional democrades, it is axiomatic that citi zens
have aright to knov abou the dfairs of the Government which,
having been eleded by them, seeks to formulate sound pdicies of
governance amed at their welfare. However, like dl other rights,
even this right has recognized limitations; it is, by no means,
absolute."

The propasition expressed by Mathew, J. in Raj Narain©s Case (supra)was
guaed with approval.

The next dedsion which deserves reference is the cae of Secretary,
Ministry of | & B vs. Cricket Association d Bengd [(1999 2 SCC Page 167].
Has an organizer or producer of any event aright to get the event telecast through
an agency of his choice whether national or foreign? That was the primary
guestion cedded in that case. It was highlighted that the right to impart and
receveinformationisapart of the fundamental right under Article 19(1)(a) of the
Congtitution. On this paint, Sawant, J. hasthisto say at Paragragh 75D
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"The right to impart and receive information is a spedes of the right
of freedom of speech and expresson guaranteed by Article 19(1)(a)
of the Congtitution. A citizen has a fundamenta right to use the
best means of imparting and receiving information and as guch to
have an accessto telecasting for the purpose. However, thisright to
have an aaccessto telecasting has limitations on acourt of the use
of the pulic property¥a.”

Jeevan Reddy, J. spoke more or lessin the same voice

"The right of free speech and expresson includes the right to
receve and impart information. For ensuring the free speed right
of the dtizens of this courtry, it is necessary that the dtizens have
the benefit of plurality of views and a range of opinions on all
pubic issues. A successul democracy posits an Aaware®© citizenry.
Diversity of opinions, views, ideas and ideologies is essential to
enable the dtizens to arrive & informed judgement on al issues
touching them."

A conspedus of these cases would reved that the right to receve and
impart information was considered in the context of privil ege pleaded by the State
in relation to confidential documents relating to pubic dfairs and the freedom of
eledronic mediain broadcasting/telecasting certain events.

1. (2). Right to information the contex of the woter©s right to know the detail s
of contesting canddates andthe right of the media and dhers to enlighten
the \oter.

For thefirst timein Union d India Vs. Association for Democratic Reforms© case
(supra), which is the forerunrer to the present controversy, the right to knowv
abou the candidate standing for eledion hes been brought within the swee of
Article 19(1)(a). There can be no doult that by doing so, a new dimension hes
been given to the right emboded in Article 19(1)(a) through a aedive gproach
dictated by the need to improve and refine the pdliticd processof eledion. In
caving out this right, the Court had na traversed a beaten tradk bu took a fresh
path. It must be noted that the right to information evolved by this Court in the
said case is qualitatively different from the right to get information about pubic
affairs or the right to receive information through the Pressand eledronic media,
though to a certain extent, there may be overlapping. The right to information o
the voter/citizen is ught to be enforced against an individual who intends to
bemme a pulic figure and the information relates to his personal matters.
Seoondy, that right canna materiali ze withou State©s intervention. The State or
its instrumentality has to compel a subjed to make the information avail able to
pubic, by means of legisation a orders having the force of law. With resped, |
am unable to share the view that it stands on the same focating as right to telecast
andthe right to view the sports and games or other items of entertainment through

46



television (vide observations at Paragraph 38 of Association for Democratic
Reforms case). One more observation at Paragraph 30to the dfed that "the
dedsion making processof a voter would include his right to knowv about pubic
functionaries who are required to be dected by him" neeals explanation. Till a
candidate gets eleded and enters the House, it would na be gopropriate to refer to
him as a puldic functionary. Therefore, the right to know abou a pubdic act dore
by a pulic functionary to which we find referencein Raj Narain' case (supra) is
not the same thing as the right to know abou the antecedents of the candidate
contesting for the dection. Nevertheless the conclusion reached by the Court that
the voter has such aright and that the right falls within the redm of freedom of
speed and expresson guaranteed by Article 19(1)(a) can be justified ongood and
substantial grounds. To this aspect, | will advert a little later. Before that, |
would like to say that it would have been in the fitness of the things if the cae
[U.O.1. Vs. Association for Democratic Reforms] was referred to the Constitution
Bench as per the mandate of Article 145(3) for the reason that a new dimension
has been added to the mncept of freedom of expresson so as to kring within its
ambit a new spedes of right to information. Apparently, no such request was
made & the hearing and all parties invited the dedsion d threeJudge Bench. The
law has been laid down therein elevating the right to seaure information abou a
contesting candidate to the position d a fundamenta right. That dedsion hes
been duy taken nae of by the Parliament and aded upon by the Eledion
Commisgon. It has attained finality. At this date, it would nd be gpropriate to
set the dock back and refer the matter to Constitution Bench to test the
correctnessof the view taken in that case. | agree with my leaned brother Shah,
J. inthisresped. However, | would prefer to give reasons of my own -- may not
be very different from what the leaned Judge had expressed, to demonstrate that
the propasition laid davn by this Court rests on afirm Constitutional basis.

| shall now procedl to elucidate & to how the right to know the detail s
abou the oontesting candidate shoud be regarded as a part of the freedom of
expresson guaranteed by Article 19(1)(a). Thisissue hasto be viewed from more
than ore agle--from the point of view of the voter, the pubic viz.,
representatives of Press organizations sich as the petitioners which are interested
in taking up public issues and thirdly from the point of view of the persons
seeking eledionto the legidlative bodes.

The trite saying that Ademocracy is for the people, of the people and by the
people© has to be rememberedor ever. In a democratic repulic, it is the will of
the people that is paramount and becomes the basis of the aithority of the
Government. The will i s expressd in periodic dedions based on unversal adult
suffrage held by means of secret balot. It is through the ballot that the voter
expresss his choice or preference for a candidate. "Voting is formal expresson
of will or opinion by the person entitled to exercise the right on the subject or
iswue", as observed by this Court in Lily Thomas Vs. Speaker, Lok Sabha [(1993
4 SCC 23] quating from Black©s Law Dictionary. The dtizens of the wurtry are
enabled to take part in the Government through their chosen representatives. In a
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Parliamentary democracy like ours, the Government of the day is responsible to
the people through their elected representatives. The elected representative acts
or is supposed to act as a live link between the people and the Government. The
people' s representatives fill the role ofaw-makers and custodians of Government.
People look to them for ventilation and redressal of their grievances. They are the
focal point of the will and authority of the people at large. The moment they put
in papers for contesting the election, they are subjected to public gaze and public
scrutiny. The character, strength and weakness of the candidate is widely
debated. Nothing is therefore more important for sustenance of democratic polity
than the voter making an intelligent and rational choice of his or her
representative. For this, the voter should be in a position to effectively formulate
his/her opinion and to ultimately express that opinion through ballot by casting
the vote. The concomitant of the right to vote which is the basic postulate of
democracy is thus two fold: first, formulation of opinion about the candidates and
second, the expression of choice by casting the vote in favour of the preferred
candidate at the polling booth. The first step is complementary to the other.
Many a voter will be handicapped in formulating the opinion and making a proper
choice of the candidate unless the essential information regarding the candidate is
available. The voter/citizen should have at least the basic information about the
contesting candidate, such as his involvement in serious criminal offences. To
scuttle the flow of information--relevant and essential would affect the electorate’ s
ability to evaluate the candidate. Not only that, the information relating to the
candidates will pave the way for public debate on the merits and demerits of the
candidates. = When once there is public disclosure of the relevant details
concerning the candidates, the Press, as a media of mass communication and
voluntary organizations vigilant enough to channel the public opinion on right
lines will be able to disseminate the information and thereby enlighten and alert
the public at large regarding the adverse antecedents of a candidate. It will go a
long way in promoting the freedom of speech and expression. That goal would be
accomplished in two ways. It will help the voter who is interested in seeking and
receiving information about the candidate to form an opinion according to his or
her conscience and best of judgment and secondly it will facilitate the Press and
voluntary organizations in imparting information on a matter of vital public
concern. An informed voter--whether he acquires information directly by keeping
track of disclosures or through the Press and other channels of communication,
will be able to fulfill his responsibility in a more satisfactory matter. An
enlightened and informed citizenry would undoubtedly enhance democratic
values. Thus, the availability of proper and relevant information about the
candidate fosters and promotes the freedom of speech and expression both from
the point of view of imparting and receiving the information. In turn, it would
lead to the preservation of the integrity of electoral process which is so essential
for the growth of democracy. Though I do not go to the extent of remarking that
the election will be a farce if the candidates' antecedents are not known to the
voters, I would say that such information will certainly be conducive to fairness in
election process and integrity in public life. The disclosure of information would
facilitate and augment the freedom of expression both from the point of view of
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the voter as well as the media through which the information is pubicized and
openly debated.

The problem can be gproadied from ancther angle. As observed by this
Court in Association for Democratic ReformsCrase (supra), a voter Aspeaks out or
expresses by casting vote©. Freedom of expresson, as contemplated by Article
19(1)(a) which in many respeds overlaps and coincides with freedom of speed,
has manifold meanings. It need na and aught not to be confined to expressng
something in words orally or in writing. The ad¢ of manifesting by adion a
language is one of the meanings given in Ramanathan lyer©$.aw Lexcon (edited
by Justice Y.V. Chandrachud). Even a manifestation d an emotion, feding etc.,
withou words would amourt to expresson. The example given in Collin©s
Dictionary of English languag (1983 reprint) is. "teas are an expresson o
grief", is quite gpaosite. Another shade of meaning is: "a look onthe face that
indicates mood a emotion; eg: ajoyful expresson’. Communicaion d emotion
and dsplay of talent through music, painting, etc. is also a sort of expresson.
Having regard to the amprehensive meaning of phrase Aexpresson®©, voting can
be legitimately regarded as a form of expresson. Ballot is the instrument by
which the voter expresses his choice between candidates or in respect to
propasitions; and Hs Avote® is his choice or election, as expressd by his ball ot
(vide A\ Dictionary of Modern Legal Usage® 2™ Edition, by Garner Bryan A).
"Opinion expressed, resolution a dedsion carried, by voting" is one of the
meanings given to the expresson Avote®© in tidew Oxford Illustrated Dictionary.
It iswell settled and it needs no emphasis that the fundamental right of freedom of
speed and expresson shoud be broadly construed and it has been so construed
all these yeas. In the light of this, the dictum of the Court that the voter "speaks
out or expresses by casting avote” is apt and well founded. | would only reiterate
and say that freedom of voting by expressng preferencefor a candidate is nothing
but freedom of expressng oneself in relation to a matter of prime cncern to the
courtry and the voter himself.

1. (3) Right to vote is a Constitutiond right though no a fundamental right
but right to make doice by means of ballot is part of freedom of
expresson.

The right to vate for the candidate of one©s choice is of the essence of
democratic pality. This right is recognized by our Constitution and it is given
effect to in spedfic form by the Representation o the People Act. The
Constituent Assembly debates reveal that the ideato treat the voting right as a
fundamental right was dropped; nevertheless it was dedded to provide for it
elsawhere in the Constitution. This move found its expresson in Article 326
which enjoins that "the dedions to the House of the People and to the Legidlative
Asembly of every State shall be on the basis of adult suffrage; that is to say,
every person who is a dtizen of India and who is not lessthan 21* years of age,
and is not otherwise disqualified under the Constitution a law on the ground d
non-residence, unsoundressof mind, crime, corrupt or ill egal practice -- shall be
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entitled to be registered as voter at such election” (* Now 18 years). However,
case after case starting from Ponnuswami' ase [(1952 SCR 21§ charaderized
it as a statutory right. "The right to vate or stand as a candidate for eledion”, it
was observed in Ponnuswami' £ase"isnot a avil right but isa aedure of statute
or spedal law and must be subjed to the limitations impaosed by it." 1t was further
elaborated in the following words:

"Strictly spe&ing, it is the sole right of the Legislature to examine
and determine dl matters relating to the dedion d its own
members, and if the legislature takes it out of its own hands and
vestsin aspedal tribural an entirely new and unknavn jurisdiction,
that spedal jurisdiction shoud be exercised in accordance with the
law which credesit."

In Jyoti Basu Vs. Debi Ghosal [1982(3) SCR 31§ this Court again panted ou in
no urcertain terms that: "a right to elect, fundamental though it is to democracy,
is, anomalously enough, neither afundamental right nor a ommon law right. It is
pure and simple astatutory right." With gred reverenceto the eminent Judges, |
would like to clarify that the right to vate, if not afundamental right, is certainly a
constitutional right. The right originates from the Constitution and in ac@rdance
with the @nstitutional mandate contained in Article 326, the right has been
shaped by the statute, namely, R.P. Act. That, in my understanding, is the corred
legal position as regards the nature of the right to vate in eledions to the House of
people and Legidative Assmblies. It is not very accurate to describe it as a
statutory right, pure and simple. Even with this clarificaion, the agument of the
leaned Solicitor General that the right to vate not being a fundamental right, the
information which at best fadlit ates meaningful exercise of that right canna be
read as an integral part of any fundamenta right, remains to be squarely met.
Here, adistinction hasto be drawn between the cwnferment of the right to vate on
fulfillment of requisite aiteria and the aulmination d that right in the final ad of
expressng choice towards a particular candidate by means of ballot. Though the
initial right canna be placed on the pedestal of a fundamenta right, bu, at the
stage when the voter goes to the palling boah and casts his vote, his freedom to
express arises. The casting of vote in favour of one or the other candidate
tantamourts to expresson d his opinion and preference and that final stage in the
exercise of voting right marks the accomplishment of freedom of expresson o
the voter. That is where Article 19(1)(a) is attraded. Freedom of voting as
distinct from right to vate is thus a spedes of freedom of expresson and therefore
caries with it the auxiliary and complementary rights such as right to secure
information abou the candidate which are wndueive to the freedom. None of the
dedsions of this Court wherein the propasition that the right to vate is a pure and
simple statutory right was declared and reiterated, considered the question
whether the dtizen©s freedom of expresson is or is not involved when a dtizen
entitled to vate casts his vote in favour of one or the other candidate. The isues
that arose in Ponnuswami' £ase and various cases cited by the learned Solicitor-
General fall broadly within the redm of procedural or remedial aspects of
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chalenging the dection a the nomination d a candidate. None of these
dedsions, in my view, go courter to the propasition accepted by us that the
fundamental right of freedom of expresson sets in when a voter adually casts his
vote. |, therefore, find nomerit in the submisson made by the leaned Solicitor
General that these writ petitions have to be referred to a larger bench in view of
the gparent conflict. As arealy stated, the factual matrix and legal issues
involved in those caes were different and the view, we are taking, dces not go
courter to the actual ratio of the said dedsions rendered by the eminent Judges of
this Court.

Reliance has been paced by the learned Solicitor General on the
Constitution Bench dedsion in Jamuna Prasad Vs. Lachhi Ram [(1955 1 SCR
Page 608 . That was a ase of spedal apped to this Court against the dedsion o
an Eledion Triburel. Apart from assailing the finding of the Tribural on the
aspea of Acorrupt pradice®, Sedions 1235) and 1245) (as they stoodthen) of the
R.P. Act were dhallenged as ultra vires Article 19(1)(a). The former provision
dedared the dharacter assassnation d a candidate as a mgjor corrupt pradice and
the latter provision made an appeal to vate on the ground d caste aminor corrupt
pradice The antentionthat these provisionsimpinged onthe freedom of speech
and expresson was unhesitatingly rejected. The Court observed that those
provisions did na stop a man from spe&king. They merely prescribed condtions
which must be observed if a atizen wanted to enter the Parliament. 1t was further
observed that the right to stand as a candidate and contest an election is a spedal
right creaed by the statute and can orly be exercised onthe condtionslaid down
by the statute. In that context, the Court made a olservation that the
fundamental right chapter had no beaing on the right to contest the dection
which is created by the statute and the gopellant had no fundamental right to be
eleded as a member of Parliament. If a person wants to get eleded, he must
observe the rules laid down by law. So hdding, those Sedions were held to be
intra vires. | do nd think that this dedasion which deat with the cntesting
candidate©s rights and oligations has any bearing on the freedom of expresson o
the voter and the public in genera in the mntext of eledions. The remark that
Athe fundamental right chapter has no bearing on a right like this created by
statute© canna be divorced from the @ntext in which it was made.

The leaned senior coursel appearing for one of the interveners (B.J.P.)
has advanced the ntention that if the right to information is culled ou from
Article 19(1)(a) and read as an integral part of that right, it is fraught with
dangerous consequences inasmuch as the grounds of reasonabl e restrictions which
could be impaosed are by far limited and therefore, the Government may be
constrained to part with certain sensitive informations which would na be in
pubic interest to disclose. This raises the larger question whether apart from the
heads of restriction envisaged by sub-Article (2) of Article 19, certain inherent
limitations shoud not be read into the Article, if it becomes necessary to doso in
national or societal interest. The discusson onthis asped finds its echo in the
separate opinion d Jeevan Reddy, J. in Crickd Association©gase (supra). The
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learned Judge was of the view that the freedom of speech and expression cannot

be so exercised as to endanger the interest of the nation or the interest of the
society, even if the expression ~ national interest' or = public interest' has not been
used in Article 19(2). It was pointed out that such implied limitation has been
read into the first amendment of the U.S. Constitution which guarantees the
freedom of speech and expression in unqualified terms.

The following observations of the U.S. Supreme Court in Giltow Vs. New
York [(1924) 69 L.Ed. 1138] are very relevant in this context:

"It is a fundamental principle, long established, that the freedom of
speech and of the Press which is secured by the Constitution does
not confer an absolute right to speak or publish, without
responsibility, whatever one may choose, or an unrestricted and
unbridle license that gives immunity for every possible use of
language, and prevents the punishment of those who abuse this
freedom."

Whenever the rare situations of the kind anticipated by the learned counsel
arise, the Constitution and the Courts are not helpless in checking the misuse and
abuse of the freedom. Such a check need not necessarily be found strictly within
the confines of Article 19(2).

1I. Sections 33-A & 33-B of the Representation of people (3" Amendment) Act,
2002--whether Section 33-A by itself effectively secures the voter' s/citizen' s right
to information--whether Section 33-B is unconstitutional?

II. (1) Sedion 33A & 33-B of the Representation d People (3" Amendment) Act:

Now I turn my attention to the discussion of core question, that is to say, whether
the impunged legislation falls foul of Article 19(1)(a) for limiting the area of disclosure
and whether the Parliament acted beyond its competence in deviating from the directives
given by this Court to the Election Commission in Democratic Reforms Asociation case.
By virtue of the Representation of the People (Amendment) Act, 2002 the only
information which a prospective contestant is required to furnish apart from the
information which he is obliged to disclose under the existing provisions is the
information on two points: (i) Whether he is accused of any offence punishable with
imprisonment for two years or more in a pending case in which a charge has been framed
and: (i1) Whether he has been convicted of an offence (other than the offence referred to
in sub-Sections (1) to (3) of Section 8) and sentenced to imprisonment for one year or
more. On other points spelt out in this Court' s judgment, the candidate is not liable to
furnish any information and that is so, notwithstanding anything contained in any
judgment or order of a Court OR any direction, order or instruction issued by the Election
Commission. Omission to furnish the information as per the mandate of Section 33B and
furnishing false information in that behalf is made punishable. That is the sum and
substance of the two provisions namely, Section 33A and 33B.
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The plain effed of the embargo contained in Sedion BB is to nulify
substantially the directives isaued by the Eledion Commisson pusuant to the judgment
of this Court. At present, the instructions issued by the Eledion Commisgon could orly
operate in resped of the items gpedfied in Section 33A and ndhing more. It is for this
reason that Seaion 3B has been challenged as ultra vires the Constitution bah onthe
ground that it affects the fundamental right of the voter/citizen to get adequate
information abou the candidate and that the Parliament is incompetent to nulify the
judgement of this Court. | shall briefly noticetherival contentions onthis crucia isue.

Il. (2) Contentions:

Petitioners contention is that the legidation on the subjed of disclosure of
particulars of candidates shoud adopt in entirety the directives isaued by this Court to the
Eledion Commisson in the pre-ordinance period. Any dilution a deviation d those
norms or diredives would necessarily violate the fundamental right guaranteed by Article
19(1)(a) as interpreted by this Court and therefore the law, as enacted by Parliament,
infringes the said guarantee This contention has apparently been accepted by my learned
brother M.B. Shah, J. The other view point presented on kehalf of Union o India and
one of the interveners is that the freedom of legislature in identifying and evolving the
spedfic areas in which such information shoud be made public canna be airtailed by
reference to the a hoc diredives given by this Court in pre-ordinance period and the
legislative wisdom of Parliament, espedally in election matters, canna be questioned.
Thisisthe paosition even if the right to knowv abou the candidate is conceded to be part of
the Article 19(1)(a). It is for the Parliament to dedde to what extent and haw far the
information shoud be made available. In any case, it is submitted that the Court©s verdict
has been duy taken nae of by Parliament and certain provisions have been made to
promote the right to information Vis-&-vis the mntesting candidates. Sedion 3B isonly
apart of this exercise andit does not go courter to Article 19(1)(a) even though the scope
of pubic disclosures has been limited to oreimportant asped only.

Il. (3) Broad pants for consideration

A liberal but nat a constricted approach in the matter of disclosure of information in
relation to candidates seeking electionis no doulh a desideratum. The wholesale
adoption d the Court©sliktats on the various items of information while enading
the legidation would have received public goprobation and would have been
welcomed by puldic. It would have been in tune with the recommendations of
various Commissons and even the statements made by eminent and resporsible
politicd persondlities. However, the fad remains that the Parliament in its
discretion dd na go the whale hog, bu chase to limiti ng the scope of mandated
disclosures to ore only of the important aspects highlighted in the judgement.
The question remains to be cnsidered whether in dang so, the Parliament out-
stepped its limits and enaded a law in violation d the guarantee enshrined in
Article 19(1)(a) of the Constitution. The dlied guestion is whether the Parliament
has no ogion bu to scrupuously adopt the directives given by this Court to the
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Eledion Commisgon. Is it open to the Parliament to independently view the
issue and formulate the parameters and contents of disclosure, though it has the
effect of diluting or diminishing the scope of disclosures which, in the perception
of the Court, were desirable? In considering these questions of far reaciing
importance from the Constitutional angle, it is necessary to have aclear idea of
the ratio and implicaions of this Court©s Judgment in theAsciation for
Democratic Reforms case.

Il. (4) Analysis of the judgement in Association for Democratic Reforms case--
whether and hov far the diredives given therein have impact on the
Parliamentary legislation--Approach of Court in testing the legidlation.

Thefirst propasitionlaid down by this Court in the said case is that a dtizen/voter
has the right to know abou the antecedents of the ntesting candidate and that right is a
part of the fundamental right under Article 19(1)(a). In this context, M.B. Shah, J.
observed thatb

"Y4 Voter©s geech or expresson in case of election would include casting
of votes, that isto say, voter speeks out or expresss by casting vote."

It was then pdnted ou that the information abou the candidate to be seleded is
esentia as it would be @nducive to transparency and puity in the processof election.
The next question considered was how best to enforce that right. The Court having
naticed that there was void in the field in the sense that it was not covered by any
legislative provision, gave diredions to the Election Commisgon to fill the vaauum by
requiring the candidate to furnish information onthe spedfied aspeds while filing the
nomination paper. Five items of information which the Election Commisson shoud call
for from the prospedive candidates were spelt out by the Court. Two o them relate to
crimina badkgroundof the candidate and pendency of criminal cases against him. Points
3 & 4 relate to as=ts and liabiliti es of the candidate and hs/her family. The last one is
abou the educational qualificaions of the candidate. The legal basis and the justificaion
for isauing such dredives to the Commisson has been stated thus (vide paragraphs 19 &
20):

"19. At the outset, we would say that it is not possble for this Court to give any
diredions for amending the Act or the statutory Rules. It is for Parliament to
amend the Act and the Rules. It is also established law that no dredion can be
given which would be mntrary to the Act and the Rules.

X X X X

20.However, it isequall y settled that in case when the Act or Rules are silent ona
particular subject and the aithority implementing the same has constitutional or
statutory power to implement it, the Court can necessxily isue diredions or
orders on the said subject to fill the vacuum or void till the suitable law is
enaded.”
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Again, at paragraph 49it was emphasized--

"It is to be stated that the Election Commisson has from time to time iswued
instructions/orders to med with the situation where the field is unaccupied by the
legislation. Hence, the norms and modaliti es to cary out and give effect to the
aforesaid dredions shoud be drawn up poperly by the Election Commisson as
ealy asposshle”

Thus, the Court was conscious of the fact that the Eledion Commisson could ad
in the matter only so long as the field is not covered by legisation. The Court also felt
that the vaauum or void shoud be suitably filled so that the right to information
concerning a candidate would soon kecome aredity. In other words, till the Parliament
applied its mind and came forward with appropriate legislation to give effect to the right
avail able to a voter-citizen, the Court felt that the said goal has to be translated into action
through the media of Eledion Commisson, which is endowed with Aresiduary power© to
regulate the dedion processin the best interests of the dedorate. Insteal of leaving it to
the Commisgon and with a view to give quietus to the possble @ntroversies that might
arise, the Court considered it expedient to spell out five paints (broadly falli ng into three
caegories) on which the information hes to be called for from the contesting candidate.
In the very nature of things, the diredives given by the Court were intended to operate
only till the law was made by legislature and in that sense Aprotempore® in rature. The
five diredives canna be considered to be rigid theorems -- inflexible and immutable, but
only refled the perception and tentative thinking of the Court at a paint of time when the
legislature did na addressitself to the question.

When the Parliament, in the dtermath of the verdict of this Court, deliberated and
thought it fit to seaure the right to information to a dtizen orly to alimited extent (having
a beaing on criminal antecedents), a fresh look has to be necessarily taken by the Court
andthevalidity of the law made hasto betested ona dean slate. It must be remembered
that the right to get information which is a rollary to the fundamenta right to free
speedt and expresson hes no fixed conndation. Its contours and parameters canna be
predsely defined and the Court in my understanding, never meant to doso. It is often a
matter of perception and approach. How far to go and where to stop? These ae the
guestionsto be pondered over by the Legislature and the Constitutional Court cdled upon
to dedde the question d validity of legislation. For instance many voters/citizens may
like to have more wmplete information--a sort of bio-data of the candidate starting from
his £hod days guch as his academic career, the properties which he had before and after
entering into pditi cs, the detail s of his income and tax payments for the last one decale
and sources of aqquisition d his and hs family©s wealth. Can it be said that al such
information which will no doulh enable the voter and public to have a ©omprehensive
ideaof the mntesting candidate, shoud be disclosed by a prospedive candidate and that
the failure to provide for it by law would infringe the fundamental right under Article
19(1)(a)? The preponcerance of view would be that it is not reasonable to compel a
candidate to make disclosures affecting his privacy to that extent in the guise of
eff ectuating the right to information. A line has to be drawn somewhere. While there
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canna be alip serviceto the valuable right to information, it shoud na be stretched too
far. At the same time, the essence and substratum of the right has to be preserved and
promoted, when orce it is brought within the fold of fundamental right. A balanced bu
not a rigid approach, is neaded in identifying and defining the parameters of the right
which the voter/citizen has. The standards to be gplied to disclosures vis-a-vis pulic
affairs and governance AND the disclosures relating to persond life and bo-data of a
candidate caana be the same. The measure or yardstick will be somewhat different. It
shoud na be forgotten that the candidates© right to privacy is one of the many fadors that
could be kept in view, though that right is always subject to overriding puldic interest.

In my view, the points of disclosure spelt out by this Court in the Association for
Democratic Reforms case shoud serve & broad indicators or parameters in enacting the
legislation for the purpaose of seauring the right to information abou the candidate. The
paradigms st by the Court, though pro tempore in nature & clarified supra, are entitled
to dwe weight. If the legidature in uter disregard of the indicators enunciated by this
Court proceeals to make alegislation poviding only for a semblance or pittance of
information a omits to provide for disclosure on certain essential points, the law would
then fall to passthe muster of Article 19(1)(a). Though certain amourt of deviation from
the aspeds of disclosure spelt out by this Court is not impermissble, a substantial
departure caana be wurtenanced. The legidative provision shoud be such as to
promote the right to information to a reasonable extent, if not to the fullest extent on
detail s of concern to the voters and citizens at large. While enacting the legislation, the
legislature has to ensure that the fundamenta right to knowv abou the candidate is
reasonably secured and information which is crucial, by any objedive standards, is not
denied. It isfor the Constitutional Court in exercise of itsjudicia review power to judge
whether the aeas of disclosure carved ou by the Legislature ae reasonably adequate to
safeguard the dtizens© right to information. The Court has to take ahdistic view and
adopt a balanced approad, keeoing in view the twin principles that the atizens© right to
information to knowv abou the personal detail s of a candidate is not an urlimited right
and that at any rate, it has no fixed concept and the legislature has freedom to chocse
between two reasonable dternatives. It is not a proper approad to test the validity of
legislation orly from the stand pant whether the legislation implicitly and word to word
gives eff ect to the directives isaued by the Court as an ad hac measure when the field was
uncccupied by legislation. Once legislation is made, this Court has to make an
independent assesgnent in the process of evauating whether the items of information
statutorily ordained are reasonably adequate to secure the right of information to the voter
so as to fadlitate him to form a fairly clear opinion onthe merits and demerits of the
candidates. In embarking onthis exercise, as already stated, this Court©s directives on the
points of disclosure even if they be tentative or ad hac in nature, canna be brushed aside,
but shoud be given due weight. But, | reiterate that the shape of legislation reed na be
solely controlled by the diredives isaued to the Eledion Commisgon to med an ad hac
situation. As | said earlier, the right to information canna be placel in straight jacket
formulae and the perceptions regarding the extent and amplitude of thisright are boundto
vary.

Ill. Sedion 33B is unconstitutional
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V.

(2) Theright to information cannd be frozen andstagnated.

In my view, the Constitutional validity of Section 33 has to be judged from the dowve

angle and perspedive. Considered in that light, | agree with the conclusion o
M.B. Shah, J. that Sedion 33 does not passthe test of Constitutionality. The
reasons are more than ore. Firstly, when the right to seaure information abou a
contesting candidate is reagnized as an integral part of fundamental right as it
ought to be, it follows that its ambit, amplitude and parameters canna be dhained
and circumscribed for all time to come by dedaring that no information, dher
than that spedficdly laid down in the Act, shoud be required to be given. When
the legidation delimiti ng the aeas of disclosure was enaded, it may be that the
Parliament felt that the disclosure on aher aspects was not necessary for the time
being. Asauming that the guarantee of right to information is not violated by
making a departure from the paradigms st by the Court, it is not open to the
Parliament to stop all further disclosures concerning the candidate in future. In
other words, a blanket ban on disemination d information aher than that spelt
out in the enadment, irrespedive of neal of the hou and the future exigencies
and expedients is, in my view, impermisgble. It must be remembered that the
concept of freedom of speech and expresson daes not remain static. The felt
necessties of the times coupded with experiences drawn from the past may give
rise to the need to insist on additional information onthe aspects not provided for
by law. New situations and march o events may demand the flow of additional
faceas of information. The right to information shoud be dlowed to grow rather
than being frozen and stagnated; but the mandate of Sedion 33 prefaced by the
non obstante dause impedes the flow of such information conducive to the
freedom of expresson. In the face of the prohibition undr Sedion 3B, the
Eledion Commisson which is entrusted with the function d monitoring and
supervising the dedion processwill have to sit badk with a sense of helplessess
inspite of the pressng neda for insisting on additional information. Even the
Court may at times fed handicapped in taking necessary remedial stepsto enforce
the right to information. In my view, the legidative injunction curtailing the
nature of information to be furnished by the cntesting candidates only to the
spedfic matters provided for by the legislation and ndhing more would
emasculate the fundamental right to freedom of expresson o which the right to
information is a part. The very objedive of recognizing the right to information
as part of the fundamental right under Article 19(1)(a) in order to ensure free ad
fair elections would be frustrated if the ban prescribed by Sedion 3B is taken to
itslogicd effed.

(2) Impugned legidlation fails to effecuate right to information oncertain vital

aspeds.

The seamndreason why Section 338 shoud be mndemned is that by blocking the

ambit of disclosures only to what has been spedficdly provided for by the anendment,
the Parliament faled to give effect to ore of the vital aspeds of information, Jz.,
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disclosure of assets and liabiliti es and thus failed in substantial measure to give dfed to
the right to information as a part of the freedom of expresson. The right to information
which is now provided for by the legislature no doulh relates to ore of the esentia points
but in ignoring the other essential aspect relating to assts and liabiliti es as discuss=d
hereinafter, the Parliament has unduy restricted the ambit of information which the
citizens $houd have and thereby impinged onthe guarantee enshrined in Article 19(1)(a).

. (3) How far the principle that the Legislature cannot encroach upon the judicial
sphere applies.

It isasecond ginciple of constitutional jurisprudence that the only way to render
ajudicial dedsionineffedive isto enact avalid law by way of amendment or otherwise
fundamentally altering the basis of the judgment either prospedively or retrospectively.
The legislature canna overrule or supersede ajudgment of the Court withou lawfully
removing the defed or infirmity pointed ou by the Court because it is obvious that the
legislature canna trench on the judicial power vested in the Courts. Relying on this
principle, it is contended that the decision d apex Constitutional Court cannat be set at
naught in the manner in which it has been dore by the impugned legislation. Asasequel,
it is further contended that the question d altering the basis of judgment or curing the
defed does not arise in the instant case & the Parliament canna passalaw in curtailment
of fundamental right recognized, amplified and enforced by this Court.

The mntention that the fundamental basis of the decision in Association for
Democratic Reforms case hasnat at all been atered by the Parliament, does not apped to
me. | have discussed at length the red scope and ratio of the judgment and the nature and
character of directives given by this Court to the Eledion Commisson. As observed
ealier, those diredions are pro tempore in nature when there was vaauum in the field.
When orce the Parliament stepped in and passed the legislation providing for right of
information, may be on certain limited aspeds, the void must be deemed to have been
filled up and the judgment works itself out, though the propgsition laid dovn and
observations made in the context of Article 19(1)(a) on the neal to seaure information to
the atizenswill had good. Now the new legislation hes to be tested onthe touchstone of
Article 19(1)(a). Of course, in dang so, the dedsion d this Court shoud be given due
weight and there canna be marked departure from the items of information considered
esential by this Court to effecuate the fundamental right to information. Viewed in this
light, it must be held that the Parliament did na by law provide for disclosure of
information oncertain crucia points sich as assts and liabiliti es and at the same time,
placed an embargo oncdling for further informations by enading Sedion 3B. That is
where Section 3B of the impugned amendment Act does not passthe muster of Article
19(1)(a), asinterpreted by this Court.

V. Right to information with referenceto spedfic aspects.

| shall now discussthe speafics of the problem. With aview to promote the right
to information, this Court gave certain dredives to the Eledion Commisson which, as |
have dready clarified, were a hac in nature. The Eledion Commisgon was direded to
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cdl for details from the mntesting candidates broadly on three points, namely, (i)
criminal record, (ii) assts and liabiliti es and (iii) educaiona qualification. The third
amendment to R.P. Act which was preceaded by an Ordinance provided for disclosure of
information. How far the third amendment to the Representation d the People Act, 2002
safeguards the right of information which is a part of the guaranteed right under Article
19(1)(a), is the question to be mnsidered nowv with specific reference to each of the three
points gelt out in the judgment of this Court in Association for Democratic Reforms
cese.

VI. (1) Criminad background and pnding criminal cases aganst canddates--Section
33A of the R.P. (3" Amendment) Act:

As regards the first aspect, namely crimina record, the directives in Association
for Democratic Reforms case ae two fold: "(i) whether the candidate is
convicted/aaquitted/discharged or any crimina case in the past--if any, whether he is
punished with imprisonment or fine and (ii) prior to six months of filli ng of nomination,
whether the candidate is an accused in any pending case of any offence purishable with
imprisonment for two years or more andin which chargeis framed or cognizanceis taken
by the Court of law." As regards the second drective, the Parliament has substantially
proceaded on the same lines and made it obligatory to the candidate to furnish
information as to whether he is accused of any offence punishable with imprisonment for
two years or more in a pending case in which a dharge has been framed by the competent
Court. However, the cae in which cognizance has been taken bu charge has nat been
framed is nat covered by Clause (i) of Sedion 33A(1). The Parliament having taken the
right step of compelli ng disclosure of the pendency of cases relating to major off ences,
thereis no goodreasonwhy it failed to provide for the disclosure of the caes of the same
nature of which cognizance has been taken by the Court. It is common knowvledge that
on acourt of variety of reasons uch as the delaying tadics of one or the other accused
and inadequacies of prosecuting madinery, framing of forma charges get delayed
considerably, espedally in serious cases where committal procedure has to be gone
through. On that acount the voter/citizen shal not be denied information regarding
cognizance taken by the Court of an offence punishable with imprisonment for two years
or more. The dtizen©s right to information, when once it is recmgnized to be part of the
fundamental right under Article 19(1)(a), cannot be truncated in the manner in which it
has been dore. Clause (i) of Section 33A)(l) therefore falls short of the asowed goal to
eff ectuate the right of information onavital asped. Casesin which cognizance has been
taken shoud therefore be comprehended within the areaof information accessble to the
voters/citi zens, in addition to what is provided for in Clause (i) of Sedion 33A.

Coming to Clause (i) of Sedion 33A(l), the Parliament broadly followed the
pattern shown by the Court itself. This Court thowght it fit to draw a line between
major/serious off ences and minor/non-serious offences while giving diredion No.2 (vide
Para 48). If so, the legidative thinking that this distinction shoud aso hdd good in
regard to past cases canna be faulted onthe groundthat the said clause fails to provide
adequate information abou the candidate. If the Parliament felt that the @nvictions and
sentences of the long past related to petty/non serious offences need na be made
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avail able to electorate, it canna be definitely said that the valuable right to information
bemmes a casudity. Very often, such offences by and large may not involve moral
turpitude. It is not uncommon, as one of the learned senior coursel pointed ou that the
paliticd persondlities are proseauted for pdliticdly related adivities such as holding
demonstrations and visited with the punishment of fine or short imprisonment.
Information regarding such instances may not be of real importance to the dedorate in
judging the worth of the relative merits of the candidates. At any rate, it is a matter of
perception and balancing of various fadors, as observed supra. The legidlative judgment
canna be faulted merely for the reason that the pro tempore diredions of this Court have
not been scrupuously followed. As regards aqquittals, it is reasonable to take the view
that such information will nat be of much relevance in as much as aayuittal prima fade
implies that the actised is not conrected with the crime or the proseaution has no legs to
stand. It is not reasonable to exped that from the factum of prosecution resulting in the
aqquittal, the voterg/citizens would be &le to judge the candidate better. On the other
hand, such information in general has the potentia to send mislealing signals abou the
horesty and integrity of the candidate.

| am therefore of the view that as regards past crimina record, what the
Parliament has provided for is fairly adequate.

One more aped which needs a brief comment is the exclusion d offences
referred to in sub-Sections (1) and (2) of Sedion 8 d the R.P. Act, 1951. Sedion 8deds
with dsqualificaion onconviction for certain offences. Those offences are of serious
nature from the point of view of national and societal interest. Even the eisting
provisions, viz., Rule 4A inserted by Conduwct of Eledions (Amendment) Rules, 2002
make aprovision for disclosure of such doffences in the nomination form. Hence, such
off ences have been excluded from the ambit of Clause (ii) of Sedion 33A.

.  (2) Asstsandliabiliti es

Disclosure of assets and liabilities is ancther thorny issuie. If the right to
information is to be meaningful and if it is to serve its avowed pupose, | am of the
considered view that the candidate entering the dedora contest shoud be required to
disclose the asts and liabilities (barring articles of household use). A member of
Parliament or State Legidlature is an eleded representative occupying high pubic office
and at the same time, he is a Apubic servant© within the meaning of Prevention o
Corruption Act as ruled by this Court in the cae of P.V. Narasimha Rao Vs. Sate
[(1998 4 SCC 626]. They arethe repasitories of pulic trust. They have puldic dutiesto
perform. It isborne out by experiencethat by virtue of the officethey hold thereisared
patential for misuse. The puldic avarenessof financial paosition d the candidate will go
along way in forming an opnion whether the candidate, after eledion to the office had
amas=d wedlth ether in his own name or in the name of family members viz., spouse
and dependent children. At the time when the candidate seeks re-eledion, the
citizens/voters can have a comparative ideaof the as%ts before and after the dedion so
as to asess whether the high public office had possbly been used for sef-
aggrandizement. Incidentally, the disclosure will serve & a dedk against misuse of
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power for making quick money--a malady which nobaly can deny, has been pervading
the pdliti ca spedrum of our democratic nation. As regards liabiliti es, the disclosure will
enable the voter to knaw, inter alia, whether the candidate has outstanding dues payable
to pubic financia ingtitutions or the Government. Such information hes a relevant
beaing on the antecadents and the propensities of the candidate in his dedings with
pulic money. AAssets and liabiliti es© is one of the important aspects to which extensive
reference has been made in Asciation for Democratic Reforms case. The Court did
consider it, after an elaborate discusson, as a vital piece of information as far as the voter
is concerned. But unfortunately, the observations made by this Court in this regard have
been given a short shrift by the Parliament with littl e redi zation that they have significant
beaing on the right to get information from the ontesting candidates and such
informationis necessary to give dfed to the freedom of expresson.

As regards the purpose of disclosure of asts and li abiliti es, | would like to make
it clea that it is not meant to evaluate whether the candidate is financialy sound @ has
sufficient money to spend in the dedion. Poor or rich are dike entitled to contest the
eledion. Every citizen has equal accesshility in pubic arena. If the information is
meant to mohili ze puldic opinionin favour of an affluent/financially soundcandidate, the
tenet of socialistic democracy and the mncept of equality so firmly embedded in ou
Constitution will be distorted. | canna also share the view that this information onassts
would enable the pulic to verify whether unaccourted money played a part in contesting
the dedion. So long as the Explanation-1 to Sedion 77 ¢ R.P. Act, 1951stands and the
contributions can legitimately come from any source, it is not possble for a dti zen/voter
to cause averification to be made on those lines. In my opinion, the red purposes of
seeking information in regard to assets and liabiliti es are thase which | adverted to in the
precaling paragraph. It may serve other purposes also, bu | have confined myself to the
relevancy of such dsclosure vis-a-visright to information orly.

It has been contended with much force that the right to information made
avail able to the voterd/citizens by judicial interpretation has to be balanced with the right
of privacy of the spouse of the cmntesting candidate and any insistence on the disclosure
of assets and liabiliti es of the spouse invades his/her right to privacy which isimplied in
Article 21. After giving anxious consideration to this argument, | am unable to uphdd
the same. In this context, | would like to recdl the gt words of Mathew J. in Gobind Vs.
Sate of M.P. [(1975 2 SCC 148]. While analyzing the right to privacy as an ingredient
of Article 21, it was observed:

"There can be no doulh that privacy-dignity clams deserve to be
examined with cae axd to be denied oy when an important
courtervaili ng interest is ghown to be superior” (emphasis upgied).

It was then said succinctly:
"If the Court does find that a daimed right is entitled to protedion as a

fundamental privacy right, alaw infringing it must satisfy the compelli ng
State interest test. Then the question would be whether a State interest is
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of such paramount importance & would justify an infringement of the
right.”

It was further explained--

"Privacy primarily concerns the individual. It therefore relates to and
overlaps with the concept of liberty. The most serious advocate of
privacy must confess that there ae serious problems of defining the
esence and scope of theright. Privacy interest in autonamy must also be
placel in the mntext of other rights and values."

By cdling uponthe contesting candidate to dsclose the as<sets and liabiliti es of
his’her spouse, the fundamental right to information d a voter/citizen is thereby
promoted. When there is a mmpetition ketween the right to privacy of an individual and
the right to information d the citizens, the former right has to be subadinated to the
latter right as it serves larger puldic interest. The right to know abou the candidate who
intends to become a puldic figure axd a representative of the people would na be
effective and red if only truncated information d the as<ts and liabiliti es is given. It
canna be denied that the family relationship and socia order in ou courtry is such that
the husband and wife look to the properties held by them as belonging to the family for
al pradicd purpaoses, though in the eye of law the properties may distinctly belong to
eat of them. By and large, there exists a sort of unity of interest in the properties held
by spouses. The property being kept in the name of the spouse benami isnat unknovn in
our courtry. Inthis stuation, it could be said that a urntervailing or paramourt interest
isinvolved in requiring a candidate who chooses to subjed himself/herself to pubic gaze
and scrutiny to furnish the detail s of assets and liabiliti es of the spouse & well. That is
one way of looking at the problem. More important, it isto be noted that the Parliament
itself aacepted in principle that not only the as=ts of the deded candidates but also his or
her spouse and dependent chil dren shoud be disclosed to the constitutional authority and
the right of privacy shoud na come in the way of such dsclosure; but the hitch liesin
the fad that the disclosure has to be made to the Speaker or Chairman of the House dter
he or she is elected. No provision hes been made for giving accessto the detail s filed
with the presiding officer of the House. By doing so, the Parliament has omitted to give
effect to the principle, which it rightly accepted as a step in aid to promote integrity in
pubic life. Having accepted the nead to insist on dsclosure of assets and li abiliti es of the
eleded candidate together with those of other family members, the Parliament refrained
from making a provision for furnishing the information at the time of filing the
nomination. This has resulted in jeopardizing the right to information implicitly
guaranteed by Article 19(1)(a). Therefore, the provision made in Sedion 79A regarding
dedaration d assts and liabiliti es of the deded candidates to the presiding officer has
falled to effeduate the right to information and the freedom of expresson d the
voters/citi zens.

1v. (3) Educational qualifications
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The last item left for discusson is about educational qualificaions. In my view,
the disclosure of information regarding educational qualifications of a candidate is nat an
esential comporent of the right to information flowing from Article 19(1)(a). By nat
providing for disclosure of educaional qualificdions, it canna be said that the
Parliament violated the guarantee of Article 19(1)(a). Consistent with the principle of
adult suffrage, the Constitution hes not prescribed any educational qualificaion for being
Member of the House of the People or Legislative Assembly. That apart, | am inclined
the think that the information relating to educaional qualifications of contesting
candidates does nat serve ay useful purpose in the present context and scenario. It isa
well known fact that barring a few exceptions, most of the candidates eleded to
Parliament or the State Legislatures are fairly educaed even if they are not Graduates or
Post-Graduates. To think of illiterate candidates is based on a fadualy incorred
asumption. To say that well educaed persons such as those having graduate and pcst-
graduate qualifications will be &le to serve the people better and conduct themselvesin a
better way inside and ouside the House is nathing but overlooking the stark rediti es.
The experience and events in pubic life and the Legislatures have demonstrated that the
dividing line between the well educated and less educated from the point of view of
his’lher cdiber and culture is rather thin. Much depends on the daracter of the
individual, the sense of devotion to duy and the sense of concern to the welfare of the
people. These charaderistics are not the monopdy of well educated persons. | do nd
think that it is necessary to suppy information to the voter to facilit ate him to induge in
an infructuous exercise of comparing the educational qualificaions of the candidates. It
may be that certain candidates having exceptionally high qualificaions in spedalized
field may prove useful to the society, bu it is natural to exped that such candidates
would vduntarily come forward with an aceount of their own academic and aher talents
as apart of their election programme. Viewed from any angle, the information regarding
educational qualifications is nat a vital and wseful piece of information to the voter, in
ultimate analysis. At any rate, two views are reasonably possble. Therefore, it is not
possble to hdd that the Parliament shoud have necessarily made the provision for
disclosure of information regarding educaional qualificaions of the candidates.

V. Conclusions:
Finally, the summary of my conclusions:

1. Seauring information onthe basic detail s concerning the candidates contesting for
eledions to the Parliament or State Legislature promotes freedom of expresson and
therefore the right to information forms an integral part of Article 19(1)(a). This
right to information is, however, qualitatively different from the right to get
information abou pulic &fairs or the right to recave information through the Press
and eledronic media, though, to a certain extent, there may be overlapping.

2. Theright to vae d the dections to the House of people or Legidative Assembly isa

constitutional right but not merely a statutory right; freedom of voting as distinct
from right to vate is a facet of the fundamental right enshrined in Article 19(1)(a).
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The casting of vote in favour of one or the other candidate marks the
accomplishment of freedom of expression of the voter.

The directives given by this Court in Union d India Vs. Asociation d Democratic
Reforms [(2002) 5 SCC 294] were intended to operate only till the law was made by
the Legislature and in that sense = protempore' in nature. Once legislation is made,
the Court has to make an independent assessment in order to evaluate whether the
items of information statutorily ordained are reasonably adequate to secure the right
of information available to the voter/citizen. In embarking on this exercise, the
points of disclosure indicated by this Court, even if they be tentative or ad hoc in
nature, should be given due weight and substantial departure therefrom cannot be
countenanced.

The Court has to take a holistic view and adopt a balanced approach in examining
the legislation providing for right to information and laying down the parameters of
that right.

Section 33B inserted by the Representation of People (3" Amendment) Act, 2002
does not pass the test of constitutionality firstly for the reason that it imposes
blanket ban on dissemination of information other than that spelt out in the
enactment irrespective of the need of the hour and the future exigencies and
expedients and secondly for the reason that the ban operates despite the fact that the
disclosure of information now provided for is deficient and inadequate.

The right to information provided for by the Parliament under Section 33A in
regard to the pending criminal cases and past involvement in such cases is
reasonably adequate to safeguard the right to information vested in the voter/citizen.
However, there is no good reason for excluding the pending cases in which
cognizance has been taken by Court from the ambit of disclosure.

The provision made in Section 75A regarding declaration of assets and liabilities of
the elected candidates to the Speaker or the Chairman of the House has failed to
effectuate the right to information and the freedom of expression of the
voters/citizens. Having accepted the need to insist on disclosure of assets and
liabilities of the elected candidate together with those of spouse or dependent
children, the Parliament ought to have made a provision for furnishing this
information at the time of filing the nomination. Failure to do so has resulted in the
violation of guarantee under Article 19(1)(a).

The failure to provide for disclosure of educational qualification does not, in
practical terms, infringe the freedom of expression.

The Election Commission has to issue revised instructions to ensure implementation

of Section 33A subject to what is laid down in this judgment regarding the cases in
which cognizance has been taken. The Election Commission' s orders related to
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disclosure of assts and liabiliti es will still hold good and continue to be operative.
However, diredion No.4 of para 14 insofar as verificaion d assts and li abiliti es by
means of summary enquiry and rgjedion d nomination paper on the ground of
furnishing wrong information a suppressng material information shoud na be
enforced.

Accordingly, the writ petitions sand dsposed of withou costs.

New Del hi, Yol oo o a6 .
March 13, 2003 (P.V. Reddi)
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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

Writ Petition (Civil) N0.490 ¢ 2002e€tc.

People's Unionfor Civil Liberties
(PUCL) and ancther YiPetitioners
Vs.
Union d India and anather Y/Responcents
With
Writ Petition N0s.5092002& 5152002

JUDGMENT

Dharmadhikari J.

| have carefully gone through the well considered separate opinions of Brothers MB
Shah J. and P.V. Redd JJ. Both the leaned judges have come to a common conclusion
that Sedion 33 inserted in the Representation d People Act, 1951 by Amendment
Ordinance 4 of 2002, which onrepeal is sicoeeded by 3 Amendment Act of 2002, is
liableto be dedared invalid being violative of Article 19(1)(a) of the Constitution.

| am in respectful agreament with the @ove mnclusion reached in common by both the

leaned brothers. | would, however, like to supdement the ébove conclusion.

The reports of the alvisory Commisgon set up ore dter the other by the
Government to which a reference has been made by Brother Shah J, highlight the
present politicd scenario where money-power and muscle-power have
substantially poluted and perverted and democratic processes in India  To
control the ill-effects of money-power and muscle-power the Commissons
recommend that eledion system shoud be overhauled and dasticdly changed
lest democracy would become ateasing illusion to common citizens of this
courtry. Not only a half-hearted attempt in the direction d reform of the dedion
system is to be taken, as has been dore by the present legislation by amending
some provisions of the Act here and there, bu a much improved election system
is required to be evolved to make the dedion pocess both transparent and
acounable so that influence of tainted money and physicd force of criminals do
not make democracy afarce+ Citi zen's fundamental Aright of Information' shoud
be recognised and fully effectuated. This freedom of a dtizen to participate and
chocose acandidate & an election is distinct from exercise of his right as a voter
which isto be regulated by statutory law onthe dectionlike the R.P. Act.
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Making of law for eledion reform is undoultedly a subject exclusively of legislature.
Based onthe dedasion d this Court in the case of Assciation for Democratic Refor ms
(supra) and the directions made therein to the Eledion Commisson, the Amendment Act
under consideration has made an attempt to fill the void in law but the void has not been
filled fully and does nat satisfy the requirements for exercise of fundamental freedom of
citizen to participate in eledionas awell informed vater.

Democracy based on AFree and fair elections is considered as basic fedure of the
Constitution in the cae of Keshvanand Bharati (supra). Ladk of adequate legislative
will to fill the vaauum in law for reforming the dedion processin acocordance with the
law dedared by this Court in the cae of Assciation for Democratic Reforms (supra),
obli gates this Court as an important organ in constitutional processto intervene.

In my opinion, this Court is obliged by the Constitution to intervene because the
legislative field, even after the passng of the Ordinance and the Amendment Act, leaves
a vaauum. This Court in the cae of Association for Democratic Reforms (supra) has
determined the ambit of fundamental Aright of information' to a voter. The law, as it
stands today after the anendment, is deficient in ensuring Afree and fair elections. This
Court has, therefore, foundit necessary to strike down Sedion 33B of the Amendment
Act so as to revive the law declared by this Court in the cae of Association for
Democratic Reforms (supra).

With these words, | agree with conclusions (A) to (E) in the opinion d Brother Shah J.
and conclusion Nos. (1), (2), (4), (5), (6), (7) & (9) in the opinion d Brother P.V. Reddi
J.

With umost resped, | am unable to agree with conclusion Nos. (3) & (8) in the opinion

of Brother P.V. Reddy J., as on thase aspeds, | have expressed my respedful agreement
with Brother Shah J.

R A
[D.M. Dharmadhikari]

New Delhi
March 13, 2003.
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