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Nirvachan Sadan, Ashoka Read,
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Sub: Guidelines on transparency and accountability in party funds and
election expenditure matter- regarding.

Ref: Your letter Nc.76/PPEMS/ Transparency/2013 dated 29.8.2014

Sir,

This 'has raférence (0 the guidelines on tr:r“:pc';*rﬂr*c,r and accountability
bearing no. 78, FFEMS Transparency,/2013 :a:*d 29.8.2014 issued by your
goodself. We appreciate the effort of Hon'ble E"JCL on Commissioner of India to
implement much nseded tran

transparency and accountability in respect of funds
received by ;:L,la ica! parties. 1t 15 aiso apprec ate that the guidance note on
accounting and auditing of political parties LSSU d by the Institute of Chartered
Accountants « f India has ai o been made mandatory for &ll political parties which
will surely bring uniformity of accounting amongst all political parties.

However, certair enomalies and conflict with the related statute have been
ocbserved in the seid guide'ines. These confiicts are noticed with respect to the
previso of Incorme T: <, which ara nhighlighted below:
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Section 13A of the Income Tax Act specifically mentions special
provision relating to income of political party. This section read as
under:-

“Any income of o political party which is chargeable under the head
“Income from house property” or “Income from other sources” or
“Capital gains” or any income by way of voluntary contributions
received bv a political party from any person shall not be included in
the totzl! income of the previous year of such political party:



- Provided that ~

(a) Such political party keeps and maintains such books of account
and other documents as would enable the Assessing Officer to
properly deduce its income therefrom;

(b) In respect of each such voluntary contribution in excess of
twenty thousand rupees, such political party keeps and
maintains a record of such contribution and the name and
eddress of tihe person who has made such contribution; and

(c) The accounts ef such political party are audited by an
accountant as defined in the Explanation below sub-section
(2) of seciicn 288:

Provided further that if the treasurer of such political party or any
other persor authorized by that political party in this behalf fails to
submit 2 report under sub-section (3} of section 29C of the
Represcntation of the People Acf, 1951 (43 of 1951) for a financial
year, no exemption under this section shall be available for that

political party for such financial year.

Explanaticn - For the purposes of this section, “political party” means
a political pariy registered vnder section 294 of the Representation
of the People Act 1951 (43 of 1951).°

However, bpara of the guidelines Issued by your g odself makes a
reference of Secuon ¢C GGEB and 8C GGL. Thnis meay Kind '. € appreciated that
these secticns oo nGt &pp-y 1o pontical party instead they app i’*c donor., The
relevant sectior for the political party specifically providing for the treatment of
income of political narty s 13A of the Income Tax Act.

It is a sertled § ==r.c:;;".«_ that any guigeline cannct gverride the act which has
been duly passed by the Parllameant of India. Therefore, this quideline is not in
consaonance with S=ction '3-1 of the Income Tax Act and thersby violate the
provisions mentioned therein. This may 2lso be appraciated that the provisions in
Section 13A were nducted, keaping in mind the small donations or contributions

which political rarties normally racejve
You will zf=0 coprefiate Sir, that section 13A vide Provisc (b) clearly
provides that tha o wt =al party should keep and maintain a recerd of each such
voluntary <ontribution in excess of Rs.20,000/- received from any person
including the nam= #rd address of the person who have made such contribution.
By this Proviso Income Tax Act, 1961 cleariy aliows all palitical parties not to
maintain  ingividual detays veluntary contrioutions received where the
contribution per persan = less than Rs.20,000/-. Especially in the case of our
party whose meinogr. came f-um the weakest section of society and are very



™
poor and downtrodden. Besides having no proper income the members of the
party are mostly iliiteraie. The members l the party normally contribute by
purchasing the coupans of vauntary contribution for petty amount like Rs.100/-,
Rs.500/- or Rs.1000/- denending upon their financial ”Epct}l“t}" Neither the
donors nor the party wor<srs recelving the funds are literate enough to record

each and every transsorion of such petty amounts. In fact, the denominations of
amounts contricuted are 20 small in today's aconomic set up that the cost of
recording the transzilior svceed even the value of contribution received.

cannat avarride or replace the statutory
v either be withdrawn or suitably
tatutory provisions.

Singg the Commmisson’s gulgsline
provisions, it i at ol gl
amended so as tD e~sLre T party with the

[¥2)

Alsc, the guideinzs, 23 referrs re issued under Articie 324 of

the Constitution. Asperc » (4) of Article 324 of the Constitutions of India, the
functions conferres £ orn Commission are s per clause (1) of the said
Article. 50, &lausg |1 1€ "RproaUc in !
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“324. Superincendeice, direction and controi of elections to be vested
in an Election Comimnission

(1} 1 &nga concro! of the preparation of the

< the conduct of, all elections to Parliament and

Stare and of elections to the offices of

feld under r‘w: Constitution shall be

/ red to in this Constitution as per the

From claues (.. T nisle 324, it is clear that the Commission has been

conferred ppn- s oowers 0 Supernfengent, airect and control the preparatron
of the electcrai rofis . _urduct of glections. As (§ obvious, there appears t

be no power cofris oo sne Elgction Commisgion gither In the above Cvred

clause (1) or in ary ~tner of 5 remaining clauses of Article 324 to issue suchlike
guidelines to the pilitgal r=rhes of India. Tnc.e_fore, it 15 to be seen as toc how
these guidelines z-¢ &rfc ceable a3 mandatory, which are neither backed by
Article 324 cf o9 Co-str 1o any ather statutory provisien.

9

Yours sincerely.
.

\{4-:-.

(Satish Chandra Misra)
Naticnal General Secretary
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' AN Communist Party of India (Marxist)
FRI Central Commlttee

General b?cretary Prakash Karat

Getober 9, 2014
.
N )
& A © W My Malay Mallick
EAN Under Secretary
Election Commission of India
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\/ ™ Dear Sir.
‘; L

Sub: Guidelines on transparency and accountability in party tunds and
cleetion expendilure martter.
- . - YT e i - g Aot o
Ref: No. 76/PPEMS/Transparency/2013 dated 29" August 2014,

. We wish w0 point out the following practical djfficulties in implementing
some of the instructions in the guidelines on wansparency and accountability
in party funds and elections expenditure sent to us.

Paragranh 3 (i) of t'm. guidclipe\ states that « political party should
maintais name and address of all such individuals. companies or entities
making donation to il exCeprng petly sums. dm‘m"‘d by the public only
during its public rallies. 0t further directs that the amount/donation so
peceived in cash shall be duly accounted in the sscounts books and
deposited in the party’s bank account within a week of its rccair-r However.
the party is allowed to retain a reasonable amount required for day to day
functioning of the party and for defraying the cash expenses.

Many of these directives are vague and there are possibilities ef different
interpretations and misinterpretations. First, there is no clarity on what
constitutes a “pemy sum’”. Secondly, that this exception is further narrowed
1o donations collected from the public at public rallies implies that any other
form of donztion, no wmatter how small is subject 10 the requirement of this
guideline and s 10 be accounted in the accouns book which thent hiuve
be audited. Thirdly. the quantum of 'a reasonable amoeunt’ that can be
retained by the party for meeting the day to day functioning of the party and
defraving the cash expenses is also not specified.

A.X. Gopalan Bhawen, 27-28, 3hai Vir Singh Marg New Deiti 110
Tal 23344578, 23364185, 28363602, 237474055, 23747436 Fax 23
emzil: ce@epim.org website: ko e cpimyorg



TR Communisi Party of India (Marxist)
Central Commlttee

Genefan Secretary - Frakash Karat

We would like 1o bring 10 the atenfion of the Election Commission 1o the
tollowing comments we submitted on October @, 2013 when the draft
guideline was sent to us:

*The Communist P-.'u'tg ol India (Merxist) has more than one million
members and more than ana lakh Party wmits such & branches, local
commiites. areazonal commitiees, disinet commitiees. sale commitiees and
the Central Committee. The members and the units of the Party are engaged
i multitarious activities among the péople. The funds for mecting the
‘.\[umlvulg of the Party for the activities of the units and members are
coliected from the Party members and the general public. 31.2 per cent of
the meome of the Party during the year 2012-13 is from the Parly members
as membership fee and levy. The rest of the meome is collected from
millions of donors or contributors by more than one lakh units of the Party
at ditferent levels. Three forms or methods are used {or fund collection such
as receiving fund and issuing appropriate acknowledgement or receipts, sale
of coupons to donors or contributors and by hundi collc»;,tin_ns. Praper
recéipts or acknowledgement or coupons are issued by the re: pc‘--"li’.‘t: units
when finds are collected from individuals and companies and 2!l records are
kept appropriaicly at that Jevel. Hundi eollection is mass fund collection o1
smisll @mounts in mvl']i\; meetings or in streer collection.  Such muas
vollections are usually done by receiving contribution in baxes or in buckers
or in sheets.  The toal amount received in hundi collection is properly
recorded in each day by each unil separately in the avcounts of the Pany as
wundl collection.

i

“All necessary records of fund collection. including hundi coliections, are
kept at each lu. el of the Party units as reguired for audil purpose.
contirming o accounting standards. The office-bearers at evenn level and
uils are authorzed to Keep the accounts of income and expenditure and 1o
issue appropriate aeknowleduement/receipl or coupon Loy ¢ t Samoust of
contribution or donation other than in the case of hundi collections, The
respective unit of the Party will send the statement of the wtal income and
expenditure. including the amounts involved in hundi collection, 1o the next
higher commitee. State committees collect details of

and expenditure from all Jower level units and sent 1o the Central Comniitiee
for vonsolidation and submission before the Election Comminiission and
Income Tux authorities.

accounts ol ncome

3

- _ ~ A'¥ Gogaian Bhawsn, 27-28 3na Vir Singh Marg New D& 110007
Tai 23344S%8 23364165, 23360682, 23747435, 22747436 Fay 2EV4T4E:
email ce@apumiotg websie: hilpiwww epit org



Communist Party of India (Marxist)
R Central Commlttee

General Semetary Prakash Karat

“As per the provisions of law, list of donors above Rs. 20.000 are collected
from all units and sent to Election Cammission and Income Tax Department
by the Central (Z'omminee The Central Committee i< filing the consolidated
statement of accounts before the Elecrion Commission and Income Tax

Departinent regularly every vear

3

“As statad above. there are practical difficuliies in issuing md!\idua:
acknowledgement or receipts or coupons to the donors in hundi collection,
Considering the practical difficulues involved. appropriate clarification need
to be made in the case of hundi collection with regard to the issuance of
acknowledgementreceipt or coupons to the donors in the proposed
guideline.”

We would like to stress that the-Party units make mass collections from the
people through hundies, buckets and boxes. These are undertaken in
markets. streets and door to door visits. For these small amounts donated by
people, individual receipts or coupons cannot be given. In fact, our Party
encourages its units to make mass collections through small amounts rather
than getting big amounts trom individual denors.

So, we request that the guidelines should not be an obstacle to this form of
mass collection.

We request that appropriate changes in the guidelines should be made based
on our comments. We have also suggested that the Flection Commission
should call a meeting of the political parties before finalization of the
guidelines. We again request the Election Commission to call a meeting of
the political parties for making appropriate corrections and clarifications on
various points in the guidelines.

with regards.

r 1 1) 'f'\.f
il
(Prakash Karat)
Gieneral Secretary

5
El

AK. Gopzian Bhawan. 27-29 Bnai Vif Singr Marg, New Dethi 110083
Tel. 23344918, 23364165, 23363682, 23747435 23747435 Fax 23747483
email: ce@cpm:org websiles http. Awaw.coim.org
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Shri Malaya Malliek 7 2 vy

[ inder Sceretar ot

(i T--l.cc'.mn (?a’)}‘u!?’.!ih:‘:iz.":) of Inelia

Lkt Nisvachan Sadun . ), e LSRR
Yehioka Road

New Delhi "

; y o subiject: Guidelines on mransparencey and aceountability in party funds and election
l ' expenditure matter = regarding

i3 Refl Noo: T6 PPEMS Transparency/ 2 3 dated 29th \ugust 2014

3 ".r ! .
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The sloreszid. edly passed under ihe powers vesied wen
fledtion Conmmissi A4 o the Constitution. el .11-:i L), whiteh k- the
i rofevant sib=eliuse, » osn g arection and conisol’ af the conduc: of clectiony

Jore arlier o syt and 10 Saie [eeislatises an the Flection Ceomimissian. The BlorRe
i Artiche 324 1s: to b seseried to oR1y T espat o

Suprznke Coun Bas v and. sgsi held th
a§ et untecapied By leaistiation Pl Emitationief the possers umdier Asjele 334 18 tha waen
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1inelactinns, the Bledtion Coang it
5 i Hah ol thayi e we retiopate The isspes hiaklighted in our eanlics letiers re s
in youricartier dms tha bave perasded in these gutdelmes. There at dlgo same &l

have arisen in tiese puidelings

Frara 3141 pdivects all poiizical parties fo submit woithe Blestion Commission a copy wl ihelr
andiiett smnual atoums Wit an audior’s repient for ¢atht financial § var o 3151 Ccie!

vear, In this rezand. i1 1= pevbimeal i note et thesubject of supmission of accounts by politied

]'.‘ill't!;.":- feeiche Dlestion C pniig=ston » a0 an anoccupied fichd and 12 speeitically Jenlt waih in
Seetion 29C o7 the Representadon of Peaples Act. 1931 The Seetiim pravides thas _-\....:-.‘-_,wz'
of a:umr'i'!'-t:li\-ﬂh reccived moeseess of Re, 20,0000 by ;m'nu. pirtiey v 10 be submitied 1o the
Hieouon Camniission befl o7 TS
authontics. H < fIeW Fequirements constitute ¢ significant devianon from the statilory ferms dngd
wre not basked by a comespunding power with the Tlection Commission 1 nupose sueh
comed e lmposed witheul amendment 1o the Representalon

tnvome e the Income Laa

ura

s G date the el

meguirerients. Such o wegiirenent
of Peaples Act, 1931

In pata 300, o reauirement has been introduced for a polineal party w imuniain 1
numes of mdividuals, cempanies and entities making dosalipn to i excepling peiy aums
donated by the public during pubhic ralides: It 15 further directed that the amount - donaiion s
reeeived in cash shall be daby accouited in the accoant books and deposited in the party's bank

,

TaceouEnt Wit 2 week of i orectipl. Tlowever, the party j= allowed o rédEm
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‘reasonable amount’ required for day o day-tfunctioning and for defraving cash expenses. Firstly,
the gmideline is vague s there is no elarity on what constintes a 'petty sum’. Secondly. the Fact
that this exception is further narrowed to donations calleeted from the public at public rallies
implies that any other form of donation. no mater how petty. s subject e the reguirement a1
this cuideline and h.m 10 b accotnted in the agcount books which then have o be zudited and
subymitied Lh.. Election Commission under para 3(i). This is again beyenrd the powers of the
[*J-*c‘uou Com mwnu as this Is pot an unoccupied field and the diteciion ﬁ; not in wantisrmity
with Section 29C of the Represenation of People's Act, 1951 \\lmhnnpmm d FRUUILETEnE O 4
palitical party io submil a report 10 the Election Commission with fegard 1o conmibutions in
excess of Rs. 200000 received from any persen in a financial vesr. The ;*f‘-w-c:'.-L diteetion
sifertively doesaway with this limit and amounts 10 modification of the legislative iritert. which
€10 ﬂ*u‘mi'@" and report contbulions i5 exeess of Rs. 20,000 .c...:i\u.! i1 & VORE. ]“.c
direction to deposit sll such amaunts -~ donations in the party's bank :
raceipl is slso not as per appliceble lew and cannot be enforced
would require @ subsiastive amendment o the Rep:uent'=iﬁi* of "mpl s \._'.: Z\’.l:":, ancr,
there is no clarity on what constifutes 2 reasonable ameint' that can be e i i
perty far i< day-to-day expenses. [his resulis in uncertaimy and rests o

as the adminisiering authority to J e

hends of the Flection Camumission
amount thereby allowing 1 10 dewermine ar will what cons

I parz Meiv it hus bees stated thal Seeten 40A03) @l the bncome Tay Act 1941
priovides that all poymems excecding Rs. 20,000 by iany Bosingss emiity to-§ petsof in a day are
required’ 0 be made by account payee chequeddraft. As we had brought o your Kiend attention
gartier, this s o niissraemem of the provision Section 40A(3) merely staes that where
payment(s) made to a person in a dav, otherwise than by an account paves chcquu bank drait.
exceeds Rs: 20000, mo deduction shall be allowed in respect of such expenditure. This canno
by any stretch be construed as a prohibition. The guideling in para 3(jv) is thereforé bused on a
misconstruetion of a swatwory proviston. It i3 a well serded legal proposiden that where the
action of an authority is based on misconstruction of’ a statute. the exercise of power ky the
authority would be viused. Theretore: the guideling in para 3(iv ) i iz presem 1\ 1158 Jiable 1o
beser aside an judicial res iew.

While we tully suppor: 1he endeavour of the Election Commission Wy bring in mare
transparency and gecountability, 1 1s our view that the present auidelines are legally untenable
and are liable ta be set aside o0 judicial review, Any such wide ranging vhanges can and should
be made only by the legistare by way ol amendment to the anr-:v.m;uion of Pcoples Agt,
1951 and not by way of administrative directions given contrary to the siutote and the cpress
legislative intent by an authority lacking the power 1o make the directions. We sugpest that the
present circular be kindly withdrawn and the mauer be placed before the Parbament for due
comsideration and necessary action.

Thank you.
Yours faithiuily.

(Mauatilal Vara)
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ALL INDIA CONGRESS COMMITTEE
MOTILAL VORA. mp 24, Akbar Road
TREASURER New Delhi-110011
) October 7, 2014
s, To,
Ko
=R Shri Mallya Malik,
W tiede Secretary,
Y Election Commission of India
TN Nirvachan Sadan, New Delhi.
- »" | Sub: Guidelines on transparency and accountability in party fund!and

election expenditure matter dated 29" August, 2014 - regarding.

Dear Sir,

Kindly refer to our earlier letter dated 227 September, 2014 regarding
the guidelines proposed to be issued by the Electicn Commission of India on
the aforementioned subject wherein its legality and constitutionality has also
been guestioned. Further no consultation has been done with the political
parties before issue of such guidelines. The issue involves all the recognized
political parties and before any such guidelines are issued by the Commission,
it may be necessary to have joint meeting of all the political parties on the
subject and also the matter needs to be referred to the Ministry of Law and
Jystice far taking appropriate action.

It is therefore, requested that before giving effect to the Guidelines, the
Commission may be pleased to hold a meeting of the all the political parties
on the subject znd also refer the matter to the Ministry of Law and Justice for

taking appropriate action as per law.
You are therefore requested accordingly.

With regards,
Yours sincerely,

)
M| st ol Y&
(Motilal Vora)
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(R#=ra Sabha)
FF.'E":iDENT
iana al (United
Chief Election Commissiones
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Nirvachan Sadan, o MPARS) e
Asheka Road, o
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UL L sub:  Guidelines on transparency and secountability in party funds and election
& matter—regarding :
LY Ly B .
i e Bir,
/

op the a‘oiesaid subiect the guidelings are passed dnder the powers vested
with the Election Comumisuon of Indiz urder Article 324 of the Constitutien. Hon'ble
Supreme Court ¢f Indig has hetd that Article 324 {s to be resoried (o oniy in respect of
areas left unoccupied by legisiztion. The limitation of the powers under Article 324 is
that when the Parliament or any State Legislature has made a valic law in connection
with matier re lzting 1o elect/ons, the Election Commission is ta act in conformity with

the pravisions of such law. There 3re some issues that have arisen in these guidelines.

Para 300 directs all political partigs 1o submil 1o the Election Commission &
copy of their audited annugl accounts with an auditor's repert for each financial year
an 31" Octeber of each yesr. in thiz regard, it may be mentioned that the subject of
submission .of accourts oy pelitical parties (o the Election Commissien s not &n
unoccupiad Seld and is szecticaly dealt with in Section 29.C of the Representation of
Peopies Aet, 1951, This sect.on provides that deciaration of contributions received i
excess of Rs. 20,000 by pelitical parties is 1o be submities to the Eleciion Commission
before the due gate of furnishing the return of income (o the Income Tax authorities.
New reguirentents constitute 3 £ignificant devigtion from the statutory norms and sre
Aol backed by 2 carresponding poveer with the Eleetion Commissian te impese such

fequirerents

i para 3{il). there is a requirement for the political party to maintain the
names of individuals, companies and entities making donations te L excepting petty
sums donated by the public during public rallies. This puideline is vague as there is no
glarify as to what consttutes 2 petly sum and further exception is nzarrowed tc
donations coliected from tne public rallies implies that any other fornt of donation, ne
matter how petiy, is subject 10 the reguirement of this guideline and has ta be

. QEFICE- JANATADALUNITED] I
fodAN AR MARTAR ROAD !‘-E.‘.‘ DEth-"TB'DU‘ PH ' 01123368533.35 Fax aguERana
ELIAL hatadyadsy 1Qf@gh5| GO SRR



sccounted in the sccount, books which then have to be audited and submitted 1o the
Election Commission of India under para 3(i). This is again beyond the powers of the
Commission as this is not an unoccupied field. Further, there is no clarity in so far 25
tha reasonable smount that can be retained by the political party for its day to day
expenses, and the denations so received 1o be depasited in the party’s bark account
withina week of its receipt as thic cannot be enforced by way of guidelines.

in para 3(iv), section 404/3) of the Income Tax Act, 1961 merely states that
where peymant made te @ person in a day, otherwise than by an zccount payee
chegue/bank oraft, excesds Rs. 20000 neo deduction shall be allowed in respect of such
expenditure. Thersfore, parz 3(ivl of the guidelines is not in conformity witn the
statutory provision. If is 2 weil satiled legal proposition that where the action of an
authority is based on misconstruction of a statute, the. exercise of power by the
autherity weuld be vitiztad.
in view of the above. we would suggest thal the present circular may kingly be
withdrawn and the matter may be referred to Pariiement for due consideration as the
guidelines as mentioned 2bove &re not legally tenable and are ligble to be set aside on
jugigigl review

Thanking you,

Yours faithfully,

-~
G’“""—"‘-“u T e

( SHARAD YADAV )

SARETA DACILR

- . OFFICE . JANATA DAL (UNITED
JANTAR MANTAR ROAD NEW DELHI110601 2H 0112':335883

=6 E Amm AT
T ) =30, FAK | 2338813:
EVAL sharadyadevS47@gmailcem W



T STl <o

s
RASHTRIYA JANTA DAL
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- Shri Malaya Mallick
A8 Y Under Secretary
*Lt_ Blection Commission of India

A

egﬁw Nirvachan Sadan

- -
_HL "I‘V'ED a0 ,I__::" j

I Bt 2 g D27 s
Ashoka Road Sxnsnea 2™ ;
New Delli * . B

Sir, ‘ .
With reference to your aforesaid letter, we like Lo submit as under:

The aforesaid 'Guidelines’ are purportedly passed under the powers vested with the
Election Commission of India under Article 324 of the Constitution Article 324(1), which 18 the
relevant sub-clause, vests the 'superintendence, direction and contral’ of the conduct of cioctions
inter glic 1o Parliament and to State Legislatures in the Election Commission. The Hon'hle
Supreme Court as time and again held that Article 324 1s to be resortad to only i respect of
areas left unoccupied by legisiation. The limitation of the powers under Article 324 1s that when
the Parliament or any State Legisiature has made a valid 1aw in connection with @ matter relatine
to elections, the Election Commission is to.act in conformity with the provisiens of such law It s
inlight of this that we reiterate the issues highlighted in our 2arlior letters regarding problems m
vour earlier drafts that have persisted in these guidelines. There ara also some frash issues that
have arisen in these guidelines.

Para 3(ii) directs all political parties to submit to the Election Commission a copy of their
audited annual accounts with an auditor's repart for each financial yvaar on 31sr Qctober of each
vear. In this regard, it is pertinent to note that the subject of submission of accounts by political
parties 1o the Election Commission is not an unoccupied field and is specifically dealt with
Section 26C of the Representation of Peoples Act, 1951, The Section provides that declaration o
contributions recelved in excess of Rs. 20,000 by political parties ts to he submitted o the
Election Commussion before the due date of furnishing the return of income to the Income Tax
authorities. The new reguirements constitute a signifieant deviation from the statutory norms and
are not backed by @ correspending power with the Flection Commission to impose such
requirements. Such 2 reguirement cannot be imposed without zmendment to i
Representation of Peoples Act, 1957,

In para 3(ii), a requirement has heen introduced for a politieal party to maintan the
names of individuals, companies and entities making donation 1o it excepting pelly sums
donated by the public during public rallies. it 1s further directed that the ariount / depatien sy
received in cash shall be duly accounted in the account books and depusited in the pacty's bank
account within a week of its receipt. However, the party is allowed to retain a
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reasonable amount' reqeired for day to day functioning and for defraying cash expenses
Firstlv. the guideline is vague as chere is no clarity on what constitutes @ 'petny sum’ Secondliv, thi
fact that this exception is further narrowed to denations collected from the nublic at public rallivs
implies that uny other form of denation, no matter how petty, 15 subject to the requirement of this
guideline and has to be accounted in the account books which then Have 10 e audited ang symmitien
to the Election Commission under para 3(i). This is again beyond the powers of e Elecusan
Comarissicn as this is nat an unoccupied field and the girection is not in confarmity with Section
29¢ of the Representation of People's Act, 1951 which imposes 2 requirement on 2 pelifical party to
submit a report to the Election Commission with regard to coptributions In excess of }s. 20,000
received from any person in a financial year. The present direction effectively does sway with this
limit and amounts .to modification of the legislative intent, which s 10 monitor antl pepurt
contributions in excess of Rs. 20,000 received in a financial year. The direction to deposit all such
amounts / donations i the party's bank account within a week of its receipt s also net as per
applicable law and cannot be enforced by way of guidelines. This wonld reguire a substantive
amendment to the Representation of Peoples Act, 1951 Further, there s no clarmty en whai
consututes a 'reasunable amount’ that can be retained by a political party ior s dav-wosday
expenses. This results in uncertainty and vests unbridled power in the hends of the Elecnan
Conmmission as the administering authority to decide whatisa reaspnahie amount, therchy ailowing it
to determine at will what constitutes a violation of these suidelines

In para 3(iv), it has been stated that Section 40A(3) of the Ingome Tax Act, 1967 provides
that ail payments exceeding Rs. 20,000 by any business eality 10 a person i a 04y & reguired’ e
made by acceunt pavee cheque/drait. As we had brought to your kind atrertion earlies, this 45 o
misstatement of the provision. Section 40A(3) merely states that where payment(s} mace o«
parson in a day, atherwise than by an accoeunt payee cheque / bank dralt. exceeds Rs. 20,0iK1 1o
deduction shall be allowed in respect of such expenditure. This cannot by any swretch pe constued
as a prokibition. The guideline in para 3(ix] Is therefore based en a misconstruction of & statutury
provision. It is a well settled legal proposition that where the action of an authority is based o
misconstruction of a statute, the excrrise of power by the autherity woulc be vitiated, Therufione,
the guideline in para 3{iv) in its present form is liable to be set aside an judictal resdew.

While we fully support the endeavour of the Election Commission b Lifing dn o
transparency and accountability, itis our view that the present guiaelines are legally untenable and
are liable to be set uside on judicial review. Any such wids ranging changes san and should be made
only by the legislature by way of amendment to the Rep resentation of Peoples Act, 1951 and not In
way of administrative directions given cantrary to the statute and the express legislative mtem by ar
authority lscking the power Lo make the directions We suggest that the preseat areilar e Kindly
withdrawn and the matter be placed before the Parliament for due consiaerarion and peggssary
action.

Thanking Vou

Yeurs Sincerely,
for Rashtriya Janata Dal

5 1\ ".""_‘ I

(Authoerized Signatory |
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