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 uEcj&3 vYeksM+k lalnh; fuokZpu {ks= ds mEehnokj ds :i esa Jh 

tokgj flag ifjgkj iq= Jh xksiky flag ifjgkj] fuoklh xzke vlkSa] fodkl 

[k.M dkdksV] tuin ckxs'oj ds }kjk nk;j ukekadu i= ,oa lEcfU/kr 

i=koyh esa miyC/k vfHkys[kksa@layXudksa dk v/;;u fd;k x;k rFkk lkFk gh 

ukekadu i= ds lkFk layXu 'kiFk i= dh Hkh lE;d foospuk dh xbZA 

 ukekadu i=ksa dh laoh{kk dh fu/kkZfjr frfFk fnukad 29-01-1998 dks 

ukekadu dh laoh{kk ds nkSjku vH;FkhZ Jh tokgj flag ifjgkj dks rhu ckj 

iqdkjk x;k fdUrq u rks vH;FkhZ Lo;a ,oa u gh mudk dksbZ izfrfuf/k laoh{kk ds 

nkSjku mifLFkr vk;kA  

vH;FkhZ ds vkosnu i= ds lkFk Hkkx&2 esa nl izLrkodksa ds uke 

fuokZkpu ukekoyh ds vuqlkj miyC/k djok;s x;s gSa rFkk vH;FkhZ Jh tokgj 

flag ifjgkj ua- 3 vYeksM+k lalnh; fuokZpu {ks= gsrq vk;q lEcU/kh fu/kkZfjr 

vgZrk dks Hkh iw.kZ djrk gSA mldh vk;q ukekadu i= ds vuqlkj 39 o"kZ gSA 

vH;FkhZZ Jh tokgj flag ifjgkj }kjk fuokZpu vk;ksx }kjk fu/kkZfjr fu{ksi dh 

/kujkf'k :- 10]000&00 fof/kor tek dh xbZ gSA  

vH;FkhZ }kjk Hkkjr fuokZkpu vk;ksx }kjk fufnZ"V yksd izfrfuf/kRo 

vf/kfu;e] 1951 dh /kkjk&8 ds vUrxZr 'kiFk i= izLrqr fd;k x;k gS] ftlesa 

/kkjk&8 ds vUrxZr dfri; vijk/kksa ds fy, nks"k fl) ij fugZrk lEcU/kh 

lwpuk 'kiFk i= ds ek/;e ls ekaxh xbZ gSA 

  Jh tokgj flag ifjgkj ds “kiFk i= dh leh{kk@ijh{k.k djus ij 

fuEu rF; mtkxj gq;s gS] tks “kiFkdrkZ }kjk vius “kiFk&i= esa mfYyf[kr 

fd;s x;s gSa%&  

1- eq-v-la- 36@75 vUrxZr /kkjk 394 rk-fg-&nks’kfl)A 
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2-  eq-v-la- 2@76 vUrxZr /kkjk 452@352 rk-fg- nks’k fl) N% ekg 

      dk dkjkoklA    

3- eq-v-la- 38@75] vUrxZr /kkjk 25 vk;q/k vf/kfu;e&nks’k fl)A 

4- eq-v-la- 33@86 vUrxZr /kkjk 302@34]307@34] ,oa 379 Hkk-n-fo- 

vkthou dkjkoklA bl okn esa Jh ifjgkj dks ek- l= U;k;ky; 

}kjk /kkjk 302 esa vkthou dkjkokl] /kkjk&307 esa lkr o’kZ ds 

dkjkokl ,oa /kkjk 379 esa ,d o’kZ ds dkjkokl ls nf.Mr fd;k 

x;k gSA 

 Jh tokgj flag ifjgkj dks fofHkUu ekeyks esa fofHkUu izkfo/kkuksa ds fy;s 

muds “kiFk i= ds vuqlkj nks’kfl) fd;k tk pqdk gSA vr% yksd izfrfuf/kRo 

vf/kfu;e] 1951 ds izkfo/kkuksa ds rgr Jh ifjgkj dk ua- 03 vYeksMk lalnh; 

fuokZpu {ks= ls] vH;FkhZ ds :i esa fu/kkZfjr vgZrk dk ijh{k.k fd;k tkuk 

vko”;d ,oa mi;qDr gksxkA 

i=koyh dh leh{kk ,oa ”kiFk i= ds ijh{k.k ls ;g Li’V gS fd Jh 

tokgj flag ifjgkj ds fo:) eq-v- la[;k% 36@75 vUrxZr /kkjk 394 rk-fg- esa 

ek- eq[; U;kf;d eSftLVªsV] vYeksMk }kjk nks’kfl) ds vkns”k ikfjr fd;s x;s 

gSaA vijk/k la[;k% 38@75 vUrxZr /kkjk 25 vk;q/k vf/kfu;e esa Hkh mUgsa fo}ku 

eq[; U;kf;d eSftLVªsV vYeksMk }kjk nks’kfl) fd;k x;k gS] vijk/k la[;k 

2@76 vUrxZr /kkjk 452] 352 rk-fg- esa Hkh mUgsa fo}ku eqfUlQ eSftLVªsV }kjk 

nks’kfl) ?kksf’kr fd;k x;k gS ftlesa Hkh og ltk dkV pqds gSA l= ijh{k.k 

la[;k 33@86 vUrxZr /kkjk 302@34] 307@34 ,oa /kkjk 379 rk-fg- esa ek= 

l= U;k;k/kh”k vYeksMk }kjk Jh tokgj flag ifjgkj dks /kkjk 302 esa vkthou 

dkjkokl ,oa /kkjk 307 esa 7 o’kZ ds dkjkokl rFkk /kkjk 379 esa ,d o’kZ ds 

dkjkokl ls nf.Mr fd;k x;k gSA bl izdj.k esa Jh ifjgkj ek- mPp 

U;k;ky;] bykgkckn ls tekur ij fjgk gq;s gSa ,oa ;g ekeyk ek- mPp 

U;k;ky; esa yfEcr gSA 
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vH;FkhZ ds }kjk miyC/k “kiFk i= ds ijh{k.k ,oa laoh{kk ds mijkUr rFkk 

yksd izfrfuf/kRo vf/kfu;e] 1951 dh /kkjk 8 ds vUrxZr vH;FkhZ Jh tokgj 

flag ifjgkj }kjk vius ukekadu i= ds lkFk izLrqr fuokZpu vk;ksx ds 

funsZ”kkuqlkj izLrqr fd;s x;s layXudksa ds v/;;u ls Li’V gS fd ;g izdj.k 

yksd izfrfuf/kRo vf/kfu;e] 1951 dh /kkjk 8 dh mi/kkjk 3 ds vUrxZr vkrk 

gS] ftlesa Li’V fd;k x;k gS fd ^^dksbZ O;fDr tks mi/kkjk ¼1½ ;k mi/kkjk ¼2½ 

esa fufnZ’V fdlh vijk/k ls fHkUu fdlh vijk/k ds fy;s fl) nks’k Bgjk;k x;k 

gS] ,slh nks’kfl) dh rkjh[k ls fugZfjr gksxk vkSj mls NksMs tkus ls 6 o’kZ dh 

vfrfjDr dkykof/k ds fy;s fufgZr cuk jgsxkA** 

vH;FkhZ Jh tokgj flag ifjgkj ds ukekadu i= ds lkFk izLrqr “kiFk i= 

dh leh{kk@ijh{k.k djus ,oa lqlaxr fu;eksa@vf/kfu;eksa dh foospuk ds 

mijkUr eSa bl fu’d’kZ ij igqWpk gWw fd yksx izfrfuf/kRo vf/kfu;e dh /kkjk 8 

¼3½ ds vUrxZr dksbZ Hkh O;fDr dkjkokl dh vof/k dkVs tkus ds mijkUr 6 o’kZ 

dh vof/k O;rhr gks tkus ds mijkUr gh fuokZpu esa Hkkx ysus gsrq vgZ ekuk 

tk;sxkA vH;FkhZ Jh tokgj flag ifjgkj ds fo:) eq-v-l- 376@75] 2@76 ,oa 

38@75 esa ikfjr n.Mkns’kksa esa muds }kjk dkVh xbZ dkjkokl dh vof/k vFkkZr 

muds NwVus dh frfFk ls 6 o’kZ dh vof/k O;rhr gks tkus ds dkj.k] bu ekeyks 

ds dkj.k mudh ik=rk ij dksbZ izfrdwy izHkko ugha iMrk gS fdUrq eq-v-la-% 

33@86 vUrxZr /kkjk 302@34] 307@34 ,oa 379 Hkk-n-fo- esa ekuuh; l= 

U;k;k/kh”k] vYeksMk }kjk fnukad 1&9&87 dks ikfjr n.Mkns”k] ftlds fo:) 

Jh ifjgkj orZeku esa ekuuh; mPp U;k;ky; ls tekur ij fjgk fd;s x;s gSa] 

ds lEcU/k esa mudh ik=rk ds iz’u ij lE;d foospuk fd;k tkuk vko”;d 

gSA bl lEcU/k esa ukekadu i= ds v/;;u rFkk vH;FkhZ }kjk miyC/k djok;s 

x;s “kiFk i= esa izLrqr rF;ksa ds ijh{k.k ,oa ekuuh; mPpre U;k;ky; rFkk 

ekuuh; mPp U;k;ky; }kjk fofHkUu fu.kZ;ksa esa ikfjr O;oLFkkvksa rFkk Hkkjr 

fuokZpu vk;ksx }kjk fn;s x;s funsZ”kksa ,oa Hkkjr ds lafo/kku ds vuqPNsn&141 

,oa 324 esa fn;s x;s izkfo/kkuksa ds vuqlkj ek- mPpre U;k;ky; }kjk ikfjr 

fd;s x;s vkns”k ,oa nh xbZ O;oLFkkvksa dks lEiw.kZ Hkkjro’kZ esa dkuwu ds :Ik esa 
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fy;s tkus ds funsZ”k fn;s x;s gSa] lkFk gh Hkkjr fuokZpu vk;ksx }kjk fuxZr 

funsZ”kksa dks fuokZpu ds fy;s fof/kd Lo:i ,oa ekU;rk iznku dh xbZ gSA 

eSa bl fof/kd ijh{k.k ls lUrq’V gWw fd NksMs tkus dh frfFk ds “kCn dks 

/kkjk&8 esa Li’V ugha fd;k x;k gS ysfdu ek- mPp U;k;ky;] bykgkckn }kjk 

Jh lfpUnzukFk f=ikBh cuke nw/kukFk ¼84 bysD'ku ykW fjiksVZ½ esa ikfjr O;oLFkk 

& “The disqualification which is an automatic effect of conviction, 

springs up right at the time of pronouncement of  conviction, which 

finding is yet to be reserved or set aside...... 

It is to be seen as to what the effect of bail, granted to the 

respondent before the date of filing the nomination. If no bail is granted 

and the execution of the sentence is not suspended by the stay orders, 

then the accused will remain in jail and the only effect of granting bail 

is that he is released from the confinement. Grant of bail does not 

interfere with the finding of conviction and that cannot render the 

disqualification, automatically emerging from conviction, inoperative" 

rFkk eku~uh; mPp U;k;ky; e/; izns'k }kjk iq:"kksRre yky dkSf'kd 

cuke fo|kpj.k 'kqDyk ¼66 bySD'ku ykW fjiksVZ~l&110½ esa ikfjr O;oLFkk %&  

"It is obvious that the decision of the returning officer must 

depend on facts as they existed on the date of scrutiny since it is 

beyond human comprehension to visualise subsequent events and to 

base the decision of validity of nominations on the unknown future 

events. The improper rejections of a nomination within the meaning of 

expression used in section 100 (1) (c) and improper acceptance in 

section 100 (1) (d) (1) of the   R. P.  Act, 1951, must, therefore, mean 

whether the rejection or acceptance of the nomination by the 

Returning Officer was improper with reference to section 36 (2) (a) on 

the basis of facts existing on the date of scrutiny which alone where 

available to him and where relevant for deciding the validity on the 

nominations. 
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The question now is of the effect of suspension of the sentence 

by the appellate courts. Section 389 Cr.P.C. which gives this power to 

the first court till filling of the appeal and than to the appeallate courts 

enables suspension of execution of the sentence or order appealed 

from. It is only the execution which is suspended and nothing more 

with the result that the sentence awarded is not to be suffered during 

the pendency of the appeal even though it subjects and the appellant 

is released on bail.  There is no indication in section 8 (2) of the R. P. 

Act that the disqualification thereunder remains in abeyance during the 

pendency of appeal against conviction. On the other hand section 8 (3) 

gives the contrary indication by laying down an exception only in case 

of sitting members. Suspension of execution of the sentence or order 

and grant of bail under section 389 Cr. P. C. has the only effect of 

avoiding sufferance of sentence pending appeal, but then in order to 

attract the disqualification under section 8 (2) it is not necessary to 

suffer any part of the sentence awarded. This has also been held by 

the Supreme Court in Sarat Chandra's case (Supra). This decision 

also indicates that suspension of sentence does not wipe out the 

conviction and the sentence. It was held that a reprieve is a temporary 

suspension of the sentence which does not wipe it out, all that it does 

is to have and effect on the execution of the sentence. If suspension of 

sentence during pendency of an appeal does not have the effect of 

wiping it out, it is difficult to accept the contention that the 

disqualification under section 8 (2) remain arrested or in abeyance 

during operation of the suspension order pending appeal against the 

conviction and sentence. This is more so, when in section 8 (2) there 

is nothing to support this view and section 8 (3) gives contrary 

indication.” 

,oa eku~uh; loksZPp U;k;ky; }kjk vius vkns'k fnukad 13-09-1994 esa 

nh xbZ O;oLFkk%& 
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"Despite suspension of the sentence and release on bail the 

order of conviction remains in operation holding the person guilty of 

such offence or offences for which he has been awarded sentence of 

imprisonment for not less than two years, as such the disqualification 

as provided under sub section (3) of section 8 of the Act continues, In 

order to attract disqualification under sub section (3) of section 8 of the 

Act, the execution of the order of conviction and sentence of 

imprisonment or any part thereof is not required. What is necessary is 

the actual conviction and sentence imposed by the Court for not less 

that two years, which order remains in operation despite stop put to 

execution of the order of sentence during the pendency of appeal by 

releasing the convicted person on bail and suspending the sentence 

awarded to him. 

After examining the legal position this Court has come to the 

conclusion that then the appellate Court passes an order of 

suspension and / or release on bail on a convicted person, the order of 

his conviction still remains in existence and the disqualification 

suffered by him as a result of conviction and sentence, for a period of 

not less than two years as envisaged under sub section (3) of section–

8 of the Act is not automatically suspended and it continues to be in 

operation, and" 

esa funsZ'k fn;s x;s gSa fd nks"kflf) ds mijkUr vH;FkhZ }kjk viuk ukekadu 

Hkjus ls iwoZ ;fn l{ke U;k;ky; }kjk LFkxu vkns'k ikfjr fd;k tkrk gS rks 

mlls mls nks"kflf) fd;s kx;s fu.kZ; ij dksbZ Hkh izfrdwy izHkko ugha iM+rk gSA 

dsoy mlds nks"kflf) vkns'k ds fdz;kUo;u dks LFkfxr fd;k tkrk gSA bldk 

;g drbZ vFkZ ugha gksxk fd nks"kflf) ds dkj.k tks vugZrk ml ij ykxw gS 

ml ij mldk dksbZ izHkko iM+sxkA vkt laoh{kk dh frfFk dks eq-v-l- 33@86 

vUrxZr /kkjk 302@34] 307@34 ,oa 379 rk-fg- ftlesa vfHk;qDr dks /kkjk 302 

rk-fg-esa vkthou dkjkokl] /kkjk 307 esa lkr o’kZ dh dkjkokl ,oa /kkjk 379 

rk-fg- esa ,d o’kZ ds dkjkokl dk n.M fn;k x;k gS rFkk ekuuh; mPp 
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U;k;ky; bykgkckn }kjk fnukad 10-09-1987 dks tekur ij fjgk fd;k x;k 

gSA bl frfFk ls 6 o’kZ ekuk tkuk xyr gksxk rFkk ekuuh; mPpre U;k;ky; 

,oa ek- mPp U;k;ky;ksa }kjk nh xbZ O;oLFkkvksa ds izfrdwy gksxkA 

mijksDr rF;ksa ,oa ukekadu Ik= rFkk mlds lkFk layXu “kiFk i= ,oa 

i=koyh esa miyC/k vfHkys[kksa rFkk rn~lEor~ lqlaxr fu;eksa o vf/kfu;eksa dh 

lE;d foospuk ds mijkUr Jh tokgj flag ifjgkj dk ukekadu i= ua-&03 

vYeksMk lalnh; fuokZpu {ks= ls mEehnokj ds :i esa Lohdkj fd;s tkus ;ksX; 

ugha ik;k tkrk gS ,oa muds vkosnu i= dks mijksDr ifjfLFkfr;ksa ds vkyksd 

esa fujLr fd;k tkrk gSA 

bl vkn”k dh izfr lEcfU/kr vH;FkhZ dks miyC/k djk nh tk;A 

 

fn% 29&01&1998A 

     ¼lat; HkwljsM~Mh½ 
       fjVfuZax vkQhlj 

                                  ua- 3] vYeksM+k yksd lHkk fuokZpu {ks=] 
                                             vYeksM+k ¼m-iz-½ 
  


